
 

TSI Comments on Securitisation Issues set out in the Green Paper 
Shadow Banking 

1. Pursuant to the regulations established under CRD I–III, the forthcoming 
CRD IV and the introduction of European securitisation statistics by the 
ECB, ABS are probably the best regulated and most transparent capital 
market segment and consequently also far removed from the phenomena 
associated with the term “shadow banking”.  

 
2. Particularly in the light of the above, we would like to express our views of 

those parts of the green paper that deal exclusively with ABCP conduits. 
 
3. In the potential focus of EC’s investigations, the green paper cites, inter 

alia, ABCP conduits. In this context we believe it is worth clarifying that 
under the existing regulation, ABCP conduit activities (e.g. origination, 
sponsoring, investment) of regulated entities (banks, insurers, funds) are 
subject to supervision by the relevant authorities and should therefore not 
be classified as “unregulated shadow banking”. Furthermore, banks 
sponsoring ABCP conduit programmes are subject to comprehensive 
supervisory and disclosure obligations. 

4. The green paper further refers to comprehensive consolidation of 
certain SPVs for regulatory purposes. While we generally agree with that 
idea, this will, however, have a material impact on the existing legal 
regulatory framework. The topic of consolidation has been discussed with 
the German regulator in the past against the background of changes to the 
German Commercial Code (§ 290 HGB). The consensus that was reached 
between banking industry and regulator was that a wide range of 
consolidation does not necessarily serve a useful regulatory purpose and, 
in particular, will lead to inconsistencies and thus legal uncertainty within 
the regulatory framework, in particular the German SolvV. 

5. Beyond that, it would raise issues and problems in other areas of 
regulation that are almost unsolvable. 

6. On a general note, and this is already indicated in our response, shadow 
banking should not be confused with capital market transactions in general 
but should be applied with due care. For example, the current and 
envisaged regulations for ABS under CRD II to CRD IV are likely to render 
the ABS/ABCP business more onerous for banks. The potential 
consequence would, in our opinion, be a shift of such financing activities to 
non-banking institutions and could thus indirectly promote shadow 
banking. Lastly, the matter of how the regulation should be put into 
practice should be carefully weighed against the existing utilisation by local 
authorities as well as the EBA. 

 
7.  In relation to specific questions in the Green Paper, we would like to 

comment as follows: 
 

question a) on page 4: 
 



 
No. The definition is very broad and its criteria are unspecific and 
leave room for interpretation.  Hence the precise scope of the 
"definition" remains unclear.  Furthermore, it covers securitisation 
activities that are, from a bank perspective, already subject to very 
strict regulations. It is therefore unclear why securitisation activities 
are per se included and subjected to further regulatory scrutiny. Any 
additional regulation focusing seperately on specific products or 
entities (especially securitisation) outside the existing CRD 
securitisation framework may lead to severe inconsistencies in 
regulatory capital requirement rules. Furthermore, such additional 
rules will lead to serious deviations between the pillar I and II 
framework since banks will strive to calculate internal capital 
requirements based on the economic substance of its business. 

 
question b) on page 4: 
 

We do not agree that ABCP conduits are listed as shadow banking 
entities which perform liquidity and/or maturity transformation. 
ABCP conduits do not perform liquidity or maturity transformation 
due to the liquidity facilities granted to them by the relevant sponsor 
banks. In this context, such liquidity facilities are granted on a time 
congruent basis, in the event that the ABCP conduit may not roll 
outstanding ABCP (the IKB scenario is drastic proof that the 
securitisation SPV itself was covered congruently - the risk that such 
exposure is not adequately addressed by the relevant bank is 
already mitigated by increased capital and liquidity requirements). 
Furthermore ABCP conduits are indirectly regulated already. As 
ABCP conduits are sponsored by banks, such banks are subject to 
the supervision and the specific requirements for sponsors of 
securitisations as implemented by CRD II. In particular, the liquidity 
facilities have to be treated in accordance with CRD, i.e. taking into 
account already CRD IV, liquidity facilities granted to securitisation 
SPVs are treated much harsher and are subject to higher liquidity 
requirements than other facilities.  

 
question f) on page 6: 
 

With respect to ABCP conduits, we do not agree that stricter 
monitoring and regulation is required. As you point out under item 
6.1 yourself, securitisations, in particular ABCP conduits, are already 
subject to very strict indirect monitoring and regulation. 
Furthermore, in relation to the risks you pointed out under item 4, 
we believe that: (i) there is no risk of "runs" as the issuance of 
ABCP is covered by corresponding liquidity facilities addressing the 
risk that ABCP may not be rolled (i.e. even if an ABCP conduit can 
not issue new ABCP, maturing ABCP may be repaid out of the 
liquidity facilities), (ii) there is no high leverage as the ABCP conduit 
finances the purchase price for assets plus costs and any facility is 
already subject to large exposure regulations/limitations including 
look through requirements, (iii) there can be no hidden 
circumvention of existing regulatory requirements as the sponsor 
bank is obligated to calculate capital requirements for all off and on 



balance securitisation positions against ABCP conduits based on the 
underlying asset quality and structural risk profile of the facility. 
Additionally, extensive disclose requirements need to be followed 
not only with regard to the positions held against the conduits but 
also the underlying assets funded and, (iv) risks for investors in and 
sponsors of ABCP conduits are already adequately addressed from a 
regulatory perspective. 

 
 
question k) page 9: 
 

The regulatory measures taken in relation to securitisations, in 
particular ABCP conduits, are sufficient to address risks which may 
arise out of securitisaion activities. 
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