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SFIG Regulatory Briefing Book Disclaimer 
 

 

SFIG’s Regulatory Briefing Books are designed to educate and inform our membership and other industry 
participants on new regulatory developments pertaining to the securitization and structured finance 
markets. 

While our goals are to provide a comprehensive summary of all noteworthy elements for any final or 
proposed rules, we would caution that in most cases, these briefing books are based on a “first read” 
review. 

In most cases they do not incorporate the benefits of any interpretive guidance or other additional 
information that may have been provided by the relevant regulatory agency. Nor do they incorporate the 
benefits of issue socialization across the full and diverse SFIG membership participants. 

They are not intended to be interpreted as advocacy documents or as legal advice, or to be relied upon 
for anything other than initial educational purposes. There is no substitute for reading a document. 
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November 5, 2014 

Regulatory Briefing – Summary of the Final Credit Risk 
Retention Rule 

On October 22, 2014, the Office of the Comptroller of the Currency, the Board of Governors of the 
Federal Reserve System, the Federal Deposit Insurance Corporation (“FDIC”), the Securities and 
Exchange Commission (“Commission”), the Federal Housing Finance Agency (“FHFA”) and the 
Department of Housing and Urban Development (each, an “agency”)1 jointly announced that the six 
federal agencies had approved a joint final rule (the “final rule”)2 implementing the credit risk 
requirements of Section 15G of the Securities Exchange Act of 1934, as amended (the “Exchange Act”). 

Section 15G, which was added pursuant to Section 941 of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act,3 generally requires the agencies to jointly prescribe regulations to require any 
securitizer4 of asset-backed securities to retain at least five percent of the credit risk of the assets 
supporting its securities. Section 15G also provides that such regulations shall prohibit the sponsor from 
eliminating or reducing its credit exposure by hedging or otherwise transferring its retained credit risk.5 
Section 15G exempts certain types of assets from the risk retention requirement and authorizes the 
implementing agencies to exempt or establish a lower risk retention requirement for other types of 
assets, and to establish separate rules for different asset classes. 

Over four years after the enactment of Section 15G, the final rule represents the culmination of a 
lengthy joint rulemaking process that had been mandated by Section 15G to occur not later than 270 
days after the enactment of Section 15G.6 On April 29, 2011, the agencies issued an initial Notice of 
Proposed Rulemaking7 (the “original rule”) implementing the risk retention requirements of Section 
15G. The agencies received comments on the original rule from more than 10,500 individuals, 
organizations and groups, including over 300 unique comment letters. In response to those comments, 

1 As in the final rule, this regulatory briefing uses the term “agencies” to refer to the appropriate agencies with 
rulewriting authority with respect to a particular asset class, securitization or matter discussed. 
2 The complete text of the final rule as adopted by the agencies, along with the agencies’ adopting commentary 
(the “adopting release”), is available at 
http://www.sfindustry.org/images/uploads/pdfs/Risk_Retention_Final_Rule.pdf.  Page references to the adopting 
release in this regulatory briefing refer to the copy of the adopting release available at the preceding website 
address. 
3 Pub. L. No. 111-203, 124 Stat. 1376 (2010) [hereinafter the “Dodd-Frank Act”]. 
4 Section 15G defines a “securitizer” as either: “(A) an issuer of an asset-backed security; or (B) a person who 
organizes and initiates an asset-backed securities transaction by selling or transferring assets, either directly or 
indirectly, including through an affiliate, to the issuer.” Section 15G(a)(3) of the Exchange Act. 
5 Section 15G(c)(1)(A) of the Exchange Act. 
6 Section 15G(b)(1) of the Exchange Act. 
7 76 Fed. Reg. 24,090 (Apr. 29, 2011) available at http://www.sfindustry.org/images/uploads/pdfs/Risk%20 
Retention%20Proposal.pdf.  
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the agencies issued a second Notice of Proposed Rulemaking8 (the “reproposal”) on August 28, 2013, 
which significantly modified the original proposal, and solicited further comments on the reproposal.9 

The final rule will be effective, with respect to residential mortgage-backed securities (“RMBS”), one 
year after the date of publication in the Federal Register and, with respect to all other classes of asset-
backed securities, two years after the date of publication in the Federal Register.10 

Given the length and complexity of the final rule, this regulatory briefing does not attempt to describe 
every important provision; rather, it is intended to summarize certain provisions of the final rule, 
particularly the key changes between the reproposal and the final rule. 

This regulatory briefing discusses the reproposal in four parts: Part I describes the general risk retention 
requirement and related disclosure requirements; Part II addresses specialized risk retention options 
applicable to particular asset classes, including RMBS, commercial mortgage-backed securities (“CMBS”), 
collateralized loan obligations (“CLOs”), revolving pool securitizations, asset-backed commercial paper 
conduits (“ABCP conduits”), qualified tender options bonds (“TOBs”), automobile loan securitizations, 
commercial real estate (“CRE”) loans, commercial loans, student loans and securitization transactions 
sponsored by the Federal National Mortgage Association (“Fannie Mae”) and the Federal Home Loan 
Mortgage Corporation (“Freddie Mac”); Part III addresses general exemptions applicable to particular 
asset classes; and Part IV addresses international transactions. 

I. General Risk Retention Requirement and Related Disclosure Requirements 

Generally, the sponsor of a securitization transaction must retain five percent of the credit risk of the 
securitized assets (determined as of the closing date of such securitization transaction), in accordance 
with one of the standard risk retention options described in the final rule or one of the specialized risk 
retention options available for specific classes of assets. The standard risk retention options include: (i) 
an eligible horizontal residual interest (“EHRI”) option, (ii) an eligible vertical interest option or (iii) a 
combination of both an EHRI and an eligible vertical interest.11 In lieu of retaining an EHRI, the sponsor 
may cause an eligible horizontal cash reserve account to be established in an amount equal to the fair 
value of all or a portion of such EHRI, as discussed in more detail below.12 

Despite industry comment,13 the agencies did not reinstate the representative sample option proposed 
in the original rule. The representative sample method of risk retention is currently one of only two risk 

8 78 Fed. Reg. 57,931 (Sept. 20, 2013) available at http://www.sfindustry.org/images/uploads/pdfs/Credit%20 
Risk%20Retention%20Proposed%20Rule.pdf.   
9 The Structured Finance Industry Group’s (“SFIG”) Comment Letter on the reproposal can be found at 
http://www.sfindustry.org/images/uploads/pdfs/Credit% 20Risk%20Retention.pdf [hereinafter the “SFIG 2013 
Comment Letter”]. 
10 See Section 15G(i)(1)–(2) of the Exchange Act. 
11 § __.4(a) of the final rule. 
12 § __.4(b) of the final rule. 
13 Many members of SFIG, particularly sponsors, advocated for a simplified version of the representative sample 
method similar to the FDIC’s safe harbor be included in the final rule. See SFIG 2013 Comment Letter, supra note 9, 
at 28–30. 
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retention options permitted by the FDIC safe harbor14 for bank-sponsored securitizations. The risk 
retention provisions of the FDIC safe harbor will conform automatically to the final rule, and therefore 
the representative sample option will no longer be available for securitization transactions complying 
with the FDIC safe harbor. The final rule also does not permit a sponsor to satisfy its risk retention 
requirement obligation by use of participation interests, unfunded credit support, companion notes or 
overcollateralization.15 

If the agencies determine that further guidance would be beneficial for market participants, the 
agencies may jointly publish interpretive guidance.16 In addition, the agencies noted that market 
participants can seek guidance concerning the rule from the applicable primary regulator of such 
participant.17 If the market participant is not a depository institution, it may seek guidance from the 
Commission.18 

A. Standard Risk Retention 

1. Eligible Horizontal Residual Interest 

A sponsor may satisfy its risk retention requirement by holding an EHRI, the fair value of which is to be 
determined using a fair value measurement framework under generally accepted accounting principles 
as used in the United States (“GAAP”). The final rule adopts the definition of EHRI substantially as 
reproposed. An EHRI is defined in the final rule as an ABS interest in the issuing entity and may be an 
interest in a single class or multiple classes, provided that each interest meets, individually or in the 
aggregate, all the requirements of the definition of EHRI. The EHRI must have the most subordinated 
claim to both principal and interest in the securitization transaction, and therefore shortfalls must 
reduce amounts paid to the EHRI prior to any other ABS. These requirements can be achieved by a 
variety of means, including through loss allocation, the priority of payments or other contractual 
provisions.19 As discussed below, the final rule excludes non-economic real estate mortgage investment 
conduit (“REMIC”) residual interests from the definition of EHRI. 

One of the most significant changes in the final rule is the removal of the proposed requirement that a 
sponsor holding an EHRI be subject to certain cash flow restrictions. The reproposal included a 
restriction on projected cash flows to be paid to an EHRI that would have limited how quickly the 
sponsor would have been able to recover the fair value amount of the EHRI in the form of cash 
payments from the securitization (or, if an eligible horizontal cash reserve account were established, 

14 See 12 CFR § 360.6, as amended [hereinafter the “FDIC safe harbor”]. 
15 The adopting release’s reference to rejecting overcollateralization as a form of risk retention may be potentially 
confusing. While the agencies appear to have rejected overcollateralization as a risk retention option when such 
overcollateralization is based on a comparison of the face value of the securitized assets to the face value of ABS 
interests, the adopting release recognizes that the fair value of an EHRI takes into consideration the 
overcollateralization and excess spread in a securitization transaction as adjusted by expected loss and other 
factors. Therefore, overcollateralization, as a component of an EHRI, is still a permitted form of risk retention. See 
adopting release, supra note 2, at 48. 
16 See id. at 27. 
17 Id. 
18 Id. 
19 See clause (2) of the definition of “Eligible horizontal residual interest” in § __.2 of the final rule. 
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released to the sponsor or other holder of such account). The sponsor would have been prohibited from 
structuring a deal where it was projected to receive such amounts at a faster rate than the rate at which 
principal was projected to be paid to investors on all ABS in the securitization. Many commenters sought 
to remove the proposed restriction on cash flow distributions as it would be incompatible with a variety 
of securitization structures. The agencies agreed that the cash flow restriction would have unintended 
consequences and therefore did not include such provision in the final rule.20 

2. Eligible Vertical Interest 

An eligible vertical interest can be either (i) a single vertical security or (ii) an interest in each class of ABS 
(regardless of whether the class of interests has a face or par value, was issued in certificated form or 
was sold to unaffiliated investors)21 issued as part of the securitization transaction that constitutes the 
same proportion of each such class.22 A single vertical security is defined in the final rule as “an ABS 
interest entitling the sponsor to a specified percentage of the amounts paid on each class of ABS 
interests in the issuing entity (other than such single vertical security).”23 If a class of interests has no 
face value, the sponsor is required to hold an interest in five percent of the cash flows paid on that 
class.24 

3. Eligible Horizontal Cash Reserve Account 

In lieu of holding an EHRI, the sponsor can cause an eligible horizontal cash reserve account to be 
established and funded, in cash, at closing in the same dollar amount as would be required if the 
sponsor held an EHRI.25 Such account must be held by a trustee for the benefit of the issuing entity. The 
final rule includes several restrictions and limitations on the eligible horizontal cash reserve account. The 
agencies stated that the intention of these restrictions is to ensure that amounts in the account would 
be available to absorb losses to the same extent as an EHRI.26 Funds on deposit in an eligible horizontal 
cash reserve account can only be invested in “cash and cash equivalents.”27 Although “cash and cash 
equivalents” is not defined in the final rule, the adopting release states: “[t]he agencies view ‘cash 
equivalents’ to mean high-quality, highly-liquid short-term investments the maturity of which 
corresponds to the securitization’s expected maturity or potential need for funds and that are 
denominated in a currency that corresponds to either the securitized assets or the ABS interests.”28 The 
adopting release provides the following examples of investments that, depending on the specific 
funding needs of a particular securitization, might be considered cash equivalents: “deposits insured by 
the FDIC, certificates of deposit issued by a regulated U.S. financial institution, obligations backed by the 

20 Adopting release, supra note 2, at 25. 
21 See adopting release, supra note 2, at 56. 
22 See definition of “Eligible vertical interest” in § __.2 of the final rule. 
23 See definition of “Single vertical security” in § __.2 of the final rule.  
24 See adopting release, supra note 2, at 56. 
25 § __.4(b) of the final rule. 
26 Adopting release, supra note 2, at 58. 
27 § __.4(b)(2) of the final rule. 
28 Adopting release, supra note 2, at 58. 
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full faith and credit of the United States, investments in registered money market funds, and commercial 
paper.”29  

Except as described in the following sentence, amounts in an eligible horizontal cash reserve account 
may be released only to satisfy payments on ABS interests on any payment date on which the issuing 
entity has insufficient funds from any source to satisfy an amount due on any ABS Interest.30 The final 
rule added the ability to use funds in an eligible horizontal cash reserve account to pay critical expenses 
of the issuing entity unrelated to credit risk to third parties that are not affiliates of the sponsor.31 Such 
critical expenses would include litigation expenses or trustee or servicer expenses32 so long as such 
payments are made to parties that are not affiliated with the sponsor, and such payments can be made 
on any payment date on which the issuing entity has insufficient funds from all other sources to pay 
such expenses.33 The final rule eliminated proposed restrictions on the release of funds from the eligible 
horizontal cash reserve account based on the closing date principal repayment rate. 

B. Fair Value Calculation 

The final rule requires that an EHRI be measured at fair value, using a fair value measurement 
framework under GAAP,34 and requires disclosure of such calculations and methodology (including 
descriptions of all inputs and assumptions that either could have a material impact on the fair value 
calculation or would be material to a prospective investor’s ability to evaluate the sponsor’s fair value 
calculations).35 The agencies accepted commenters’ views that a fair value calculation was not necessary 
for vertical retention.36 

The final rule requires certain fair value disclosures with respect to all ABS to be provided to investors a 
reasonable period of time prior to the sale of ABS.37 For disclosures made prior to the time of sale, if the 
specific series, sizes or rates of interest of each tranche of the securitization are not available, the final 
rule allows the sponsor to disclose its determination of a range of fair values (based on bona fide 
estimates for which the calculation method is disclosed) for all ABS interests in the securitization 
transaction and the EHRI that the sponsor expects to retain at the close of the securitization 
transaction.38 The sponsor must provide to investors, a reasonable time after the closing of the 
securitization transaction, the actual fair value measurement of the EHRI that the sponsor is required to 

29 Id. 
30 § __.4(b)(3) of the final rule. 
31 § __.4(b)(3)(B) of the final rule.  
32 Adopting release, supra note 2, at 59. 
33 § __.4(b)(3)(B) of the final rule. 
34 See Financial Accounting Standards Board Accounting Standards Codification Topic 820 (Jan. 2010), available at 
http://www.fasb.org/cs/BlobServer?blobcol=urldata&blobtable=MungoBlobs&blobkey=id&blobwhere=11758202
71238&blobheader=application/pdf.  
35 § __.4(c) of the final rule. 
36 SFIG successfully argued that exempting vertical interests from the fair value requirement would be 
“appropriate because sponsors holding EVIs are exposed to the same risks of loss as all other purchasers. There is 
no danger that sponsors will evade the intended requirements for risk retention.” See SFIG 2013 Comment Letter, 
supra note 9, at 21. 
37 § __.4(c)(1)(i) of the final rule. 
38 § __.4(c)(1)(i)(A) of the final rule. 
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retain and the EHRI that the sponsor did retain at closing, expressed as a dollar amount and percentage, 
together with a description of any material differences between the actual valuation methodology or 
key inputs and assumptions and those used in the calculation of fair value disclosed prior to the sale of 
the ABS.39 The post-closing disclosure must be based on actual sale prices and final tranche sizes and 
interest rates as of the closing of the transaction. 

To the extent a sponsor uses a valuation methodology that calculates fair value based on the pool of 
securitized assets as of a certain date, a sponsor may use a cut-off date or similar date for establishing 
the composition and characteristics of the pool of securitized assets that is not more than 60 days prior 
to the date of first use of the fair value calculation with investors.40 In the case of a securitization 
transaction that makes distributions to investors on a quarterly or less frequent basis, however, the 
sponsor may use a cut-off date or similar date not more than 135 days prior to the date of first use of 
the fair value calculation with investors.41 The methodology may include anticipated additions to and 
removals of assets that the sponsor will make between the cut-off date and the closing date.42 The 
sponsor must also disclose the valuation methodology used to determine fair value.43 By way of 
example, the adopting release referred to discounted cash-flow analysis, comparable market data, 
vendor pricing and internal-model based analysis as potential valuation methodologies.44 

With respect to the fair value calculation disclosures, commenters were primarily concerned with the 
requirements for disclosing the relevant methodology, inputs and assumptions used in the calculation. 
There were significant comments on the reproposal related to potentially increased liability and 
competitive disadvantages associated with disclosure of inputs and assumptions used in the fair value 
calculation.45 In connection with the liability risks associated with fair value disclosures, commenters 
urged the agencies to provide a safe harbor from liability for all fair value calculations, which would 
protect sponsors as long as the methodology and assumptions used to make such calculations were 
reasonable and made in good faith.46 

The final rule requires that the sponsor disclose, at a minimum, a description of all the inputs and 
assumptions that it uses to calculate the fair value of the ABS and the EHRI, including, as applicable and 
relevant to the calculation, disclosures on discount rates, loss given default (recovery rates), prepayment 
rates, default rates, the lag time between default and recovery and the basis of forward interest rates 
used.47 In order to provide flexibility to sponsors, the final rule does not specify an exact format for such 
disclosures. 

39 § __.4(c)(1)(ii) of the final rule. 
40 § __.4(c)(1)(i)(F) of the final rule. 
41 Id. 
42 Id. 
43 § __.4(c)(1)(i)(C) of the final rule. 
44 See adopting release, supra note 2, at 74. 
45 See SFIG 2013 Comment Letter, supra note 9, at 19, expressing concern that “the fair value approach introduces 
deeply troubling potential liability risks to issuers and underwriters resulting from the required disclosure of the 
assumptions underlying the calculation of the fair value of an EHRI, particularly the required disclosure of loss 
assumptions.” 
46 See id. at 20. 
47 § __.4(c)(1)(i)(D) of the final rule. 
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In response to commenters’ concerns about the proposed requirement to disclose the reference data 
set or other historical information used to develop the key inputs and assumptions used in the fair value 
measurement of the ABS, the agencies have significantly modified that requirement in the final rule to 
partially address legal concerns with disclosing this data, including the proprietary nature and value of 
the data and contractual restrictions with respect to disclosure when the data is provided by third 
parties. The final rule requires that the sponsor provide a summary description of the reference data set 
or other historical information used to develop the key inputs and assumptions used in the sponsor’s 
calculation of the fair value of the ABS, including loss given default and default rates.48 Relevant 
information may include the number of data points, the time period covered by the data set, the 
identity of the party that collected the data, the purpose for which the data was collected and, if the 
data is publicly available, how the data may be accessed.49 Generally, the agencies indicated that the 
liability and competitive advantage risks associated with disclosure of the methodology, inputs and 
assumptions used to calculate fair value are outweighed by the benefits to investors and regulators.50 
The agencies therefore chose to adopt the fair value disclosure requirements as proposed, without 
granting any safe harbor under existing antifraud liability provisions of the federal securities laws related 
to such disclosures.51 

C. Allocation to an Originator 

Like the reproposal, the final rule permits, but does not require, a sponsor to allocate a portion of its 
retained credit risk to the originator(s) of the securitized assets.52 However, such allocation can only be 
made to an originator that originated at least 20 percent of the underlying assets in the pool and each 
originator is limited to holding no more than its proportional share of the risk retention obligation.53 The 
sponsor may not make this allocation to an originator if such originator merely acquires loans and then 
transfers them to the sponsor as an originator.54 

D. Multiple Sponsors 

If there is more than one sponsor of a securitization transaction, the final rule requires at least one of 
those sponsors (or at least one of their majority-owned or wholly-owned affiliates, as applicable) to 
comply with the five percent risk retention requirement.55 Multiple sponsors are not allowed to divide 
the required risk retention amongst themselves. The agencies rejected comments permitting the 
allocation of the required risk retention percentage among various entities because such an 

48 § __.4(c)(1)(i)(G) of the final rule. 
49 See adopting release, supra note 2, at 79. 
50 See id. 
51 See id. 
52 § __.11(a) of the final rule. 
53 § __.11(a)(ii)–(iii) of the final rule. 
54 The adopting release states: “The agencies continue to believe that the definition of the term originator in 
section 15G should not be interpreted to include such persons. Section 15G defines an originator to [mean] a 
person that ‘through the extension of credit or otherwise, creates a financial asset.’ A person that acquires an 
asset created by another person would not be the ‘creator’ of such asset.” See adopting release, supra note 2, at 
264. 
55 § __.3(b) of the final rule. 
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arrangement could dilute the economic risk to any one entity and therefore not align the interest of the 
sponsors with that of the investors.56 

E. Hedging, Transfer and Financing Restrictions; Sunset Provisions 

As in the reproposal, the final rule generally prohibits a sponsor or any affiliate from hedging or 
transferring the credit risk that the sponsor is required to retain.57 In addition, neither a retaining 
sponsor nor any of its affiliates may pledge any ABS interest that the sponsor is required to retain to 
satisfy its risk retention obligation unless such obligation is with full recourse to the sponsor or affiliate, 
respectively.58 However, non-credit risks, such as interest rate or foreign exchange risk, may be 
hedged.59 The final rule also allows credit risk hedging through the use of index instruments so long as 
the related securitization is no more than ten percent of the index, and the aggregate of all of the 
sponsor’s securitization transactions for which it is required to retain credit risk is no more than 20 
percent of the index.60 

For RMBS, the transfer and hedging restrictions will expire on or after the date that is (1) the later of (a) 
five years after the date of the closing of the securitization or (b) the date on which the total unpaid 
principal balance of the securitized assets is reduced to 25 percent of the original unpaid principal 
balance as of the date of the closing of the securitization, but (2) in any event no later than seven years 
after the date of the closing of the securitization.61 For all ABS other than RMBS, the transfer and 
hedging restrictions will expire on or after the date that is the latest of (1) the date on which the total 
unpaid principal balance of the securitized assets that collateralize the securitization is reduced to 33 
percent of the original unpaid principal balance as of the date of the closing of the securitization, (2) the 
date on which the total unpaid principal obligations under the ABS issued in the securitization is reduced 
to 33 percent of the original unpaid principal obligations at the closing of the securitization transaction 
or (3) two years after the date of the closing of the securitization transaction.62 

II. Asset Class Specific Issues 

A. Residential Mortgage-Backed Securities 

With respect to RMBS, the final rule largely adopts the relevant provisions set forth in the reproposal 
with relatively marginal changes. The changes include two new exemptions that complement the 
exemption for qualified residential mortgages (“QRMs”), as well as changes to the definitions of “ABS 
interest” and “residential mortgage,” which affect certain types of RMBS. 

56 See adopting release, supra note 2, at 42. 
57 § __.12(a) of the final rule. 
58 § __.12(e) of the final rule. 
59 § __.12(d)(1) of the final rule. 
60 § __.12(d)(2) of the final rule. 
61 § __.12(f)(2) of the final rule. 
62 § __.12(f)(1) of the final rule. 
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1. QRMs 

The final rule adopts, without modification, the QRM definition set forth in the reproposal.63 Therefore, 
QRM means a “qualified mortgage” (“QM”) as defined in Section 129C of the Truth in Lending Act 
(“TILA”) 64 and QRMs will be subject to the same limitations as QMs, including the following:65 

(1) regular periodic payments that are substantially equal; 

(2) no negative amortization, interest-only or balloon features; 

(3) maximum loan term of 30 years; 

(4) total points and fees do not exceed three percent of the total loan amount; 

(5) payments underwritten using the maximum interest rate that may apply during the five 
years after the date on which the first regular periodic payment is due; 

(6) consideration and verification of consumer’s income and assets (including employment 
status, if relied upon), current debt obligations, alimony and child support; 

(7) total debt-to-income ratio (“DTI”) ratio does not exceed 43 percent, including mortgage-
related obligations; and 

(8) residential mortgage loans that are eligible under government-sponsored enterprise 
guidelines temporarily qualify without regard to the foregoing requirements. 

In addition, the definition of QM (and therefore QRM) excludes home equity line of credit loans, reverse 
mortgages, timeshares, temporary loans or bridge loans of 12 months or less and most loan 
modifications (unless they satisfy certain requirements).66 

In the reproposal, the agencies solicited comments on whether the final rule should adopt the so-called 
QM-plus approach, pursuant to which a QRM would be required to satisfy each of the QM criteria as 
well as four suggested additional requirements.67 The suggested additional requirements included that 
the loan be a first-lien mortgage loan, be secured by a one-to-four family principal dwelling, have an 
loan-to-value ratio of 70 percent or less and the borrower would have had to meet specific credit history 
criteria.68 The final rule did not adopt any of the QM-plus criteria. 

63 § __.13 of the final rule. 
64 15 USC 1639c(b)(2)(A). 
65 12 CFR 1026.4(e)(2)-(4).  
66 12 CFR 1026.43(a) and 1026.43(c). 
67 Reproposal, supra note 8, at 57,993. 
68 See id.  

9 

                                                 



 
The QRM exemption applies to securitizations if (1) all of the assets that collateralize the ABS are QRMs 
or servicing assets, (2) none of the assets that collateralize the ABS are ABS, (3) at the closing69 of the 
securitization transaction, each QRM collateralizing the ABS is less than 30 days past due and (4) the 
depositor has certified to the effectiveness of its internal supervisory controls.70 

Consistent with the reproposal, the final rule provides that a securitization transaction will not become 
ineligible for the QRM exemption if it is determined after the closing that one or more of the mortgages 
collateralizing the RMBS do not satisfy the definition of QRM, provided that (1) the depositor complied 
with the certification requirement outlined above, (2) the sponsor repurchases the loans determined 
not to be QRMs from the issuing entity at a price at least equal to the remaining balance and accrued 
interest not later than 90 days after it is determined that the loans do not satisfy the QRM requirements 
and (3) the sponsor causes prompt notice to be given to ABS holders of any loans required to be 
repurchased.71 

Notably, the final rule did not accommodate the comments of many industry participants to the 
reproposal requesting that the rule allow for reduced risk retention for QRM blended pools.  

2. Community-Focused Residential Mortgages 

The first new exemption added by the final rule exempts securitization transactions that are 
collateralized solely by community-focused residential mortgages and servicing assets.72 “Community-
focused residential mortgages” are certain loans made through state housing agency programs and 
community lender programs, which are exempt from the ability-to-repay requirements under TILA. The 
agencies noted that these types of loans are important sources of credit for low-to-moderate income, 
minority and first-time homebuyers.73 

In addition, securitization transactions that include both community-focused residential mortgages and 
non-exempt residential mortgages are subject to reduced risk retention. The risk retention requirement 
for such blended pools will be reduced by the percentage equivalent of the proportion of the aggregate 
unpaid principal balance of the securitized residential mortgage loans that, as of the applicable cut-off 
date, consists of community-focused residential mortgage loans, provided that the maximum reduction 
of the required risk retention for such blended pools is 50 percent. 

3. Qualifying Three-to-Four Unit Residential Mortgage Loans 

The second new exemption added by the final rule is of potentially broader relevance to the RMBS 
market. It exempts securitization transactions that are collateralized by qualifying three-to-four unit 

69 The adopting release is unclear on when the performance of QRMs should be measured. The adopting release 
suggests that the agencies are changing the final rule to require performance to be measured as of the cut-off 
date; however, the text of the final rule still requires performance to be measured at closing. See adopting release, 
supra note 2, at 374–375; see also § __.13(b)(3) of the final rule. 
70 § __.13(b) of the final rule. 
71 § __.13(c) of the final rule. 
72 § __.19(f) of the final rule. 
73 See adopting release, supra note 2, at 378–380. 
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residential mortgage loans. In addition, the exemption also applies to blended pools consisting solely of 
qualifying three-to-four unit residential mortgage loans and QRMs.74 

Qualifying three-to-four unit residential mortgage loans are mortgage loans secured by an owner-
occupied dwelling containing three-to-four housing units that satisfy all of the requirements of the 
definition of “qualified mortgage” except that they are not consumer credit transactions. The qualifying 
three-to-four unit residential mortgage loan exemption applies to a securitization transaction if (1) it is 
collateralized (a) solely by qualifying three-to-four unit residential mortgage loans and servicing assets 
or (b) solely by qualifying three-to-four unit residential mortgage loans, QRMs and servicing assets, (2) 
the depositor provides the same certifications required pursuant to the QRM exemptions regarding its 
internal supervisory controls with respect to its process for ensuring that all assets collateralizing the 
ABS are eligible for the exemption and (3) the sponsor complies with the same repurchase requirements 
as set forth in the QRM exemption, if it is determined that a loan is ineligible for the exemption.75 

Interestingly, the exemption for qualifying three-to-four unit residential mortgage loans does not 
include all of the requirements set forth in the QRM exemption. First, the qualifying three-to-four unit 
residential mortgage loan exemption does not require that the related mortgage loans be currently 
performing, as is required by the QRM exemption. Also, unlike the QRM exemption, the qualifying 
three-to-four unit residential mortgage loan exemption does not contain an express prohibition on ABS 
constituting part of the collateral. Therefore, the plain language of the new exemption for qualifying 
three-to-four unit residential mortgage loans suggests that by including qualifying three-to-four unit 
residential mortgage loans in a QRM securitization, the foregoing limitations would not apply. It is 
unclear, however, if that was the agencies’ intended result, as this difference between the two 
exemptions is not discussed in the adopting release. 

4. Definition of Residential Mortgage and ABS Interest 

The final rule expands the definition of “residential mortgage” that was set forth in the reproposal by 
including any loan secured by a residential structure that contains one to four units in that definition. As 
a result of that change, the definition now includes the qualifying three-to-four unit residential 
mortgage loans discussed above as well as other residential mortgages that are not covered transactions 
under Section 1026.43(b) of the regulations implementing TILA (“Regulation Z”)76 and are not exempt 
from that definition under Section 1026.43(a) of Regulation Z.77 In addition to contemplating qualifying 
three-to-four unit residential mortgage loans for purposes of the new exemption applicable to such 
mortgage loans, the expansion of the definition of residential mortgage loan potentially increases, at the 
margins, the population of assets that are subject to the special risk retention rules for residential 
mortgages, such as the termination of the prohibition on sale and hedging transactions and the 
application of the seasoned loans exemption as it relates to residential mortgages. 

74 § __.19(g) of the final rule. 
75 § __.19(f) of the final rule. 
76 12 CFR 226. 
77 § __.19(a) of the final rule. 
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The final rule, in response to industry (including SFIG) comments, excludes non-economic REMIC 
residual interests and certain lower-tier regular REMIC interests from the definition of “ABS interest.”78 

B. Commercial Mortgage-Backed Securities 

The final rule did not change very much from the reproposal as it relates to CMBS. The agencies retained 
the “B-piece option” in the final rule with minor modifications.79 The B-piece option, as further 
described in Appendix A to this regulatory briefing, allows a sponsor to satisfy its risk retention 
requirement through the purchase by one or two third-party purchasers (“B-piece buyers”) of an EHRI 
(such interest, the “B-piece”).80 The final rule includes slight changes to the operating advisor 
mechanism required in connection with the B-piece option. In a move that brings the mechanism closer 
to current market practice, appraisal reductions must now be considered in determining when the 
consultation rights of the operating advisor begin.81 Additionally, the quorum requirement applicable to 
an investor vote on the operating advisor’s recommendation to replace the special servicer was 
increased in the final rule to up to 20 percent of the outstanding principal balance of all ABS interests, 
with the additional requirement that the quorum include at least three investors unaffiliated with each 
other.82 This change was in line with recommendations by some CMBS market participants who 
commented that the five percent quorum maximum in the reproposal was too low.83 Another change in 
the final rule is that the hedging and transfer restrictions applicable to the B-piece buyer will not apply 
after all CRE loans in the related transaction defease.84 The agencies did not incorporate the 
recommendation from some commenters to allow two B-piece buyers to hold the B-piece on a 
senior/subordinate basis. The agencies rejected that recommendation, and instead retained in the final 
rule the requirement that each B-piece buyer’s interest be pari passu with the other B-piece buyer’s 
interest.85  

Other changes made in the final rule significant to the CMBS market include a requested expansion of 
the definition of “commercial real estate loan” to include land loans (loans secured by improved land if 
the obligor owns the fee interest in the land and the land is leased to a third party who owns all 
improvements on the land).86 In addition, responding to commenters’ concerns regarding potential 
negative tax consequences to sponsors and other potential complications, the definition of “ABS 
interest” was revised in the final rule to exclude “a non-economic residual interest issued by a REMIC” 
and to exclude “an uncertificated regular interest in a REMIC that is held by another REMIC, where both 
REMICs are part of the same structure and a single REMIC in that structure issues ABS interests to 
investors.”87 A significant disappointment to many CMBS market participants was the agencies’ decision 
not to include an exemption from the risk retention requirement for single-borrower or single credit 

78 See § __.2 of the final rule. 
79 See § __.7(b) of the final rule. 
80 See § __.7(b) of the final rule. 
81 See § __.7(b)(6) of the final rule. 
82 See § __.7(b)(6)(vi)(B) of the final rule. 
83 See adopting release, supra note 2, at 183–85. 
84 See § __.7(b)(8)(i) of the final rule. 
85 See adopting release, supra note 2 at 176. 
86 See § __.14 of the final rule. 
87 See § __.2 of the final rule 
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(“SBSC”) CMBS deals in the final rule. Many commenters argued that the increased transparency and 
disclosure and strong historical performance associated with SBSC deals warranted an exception from 
the risk retention requirement, but the agencies did not accept those arguments, citing instead 
increased concentration risk attendant to SBSC transactions.88 

C. Collateralized Loan Obligations 

In the final rule, the agencies generally adopted the reproposal’s credit risk retention requirements for 
CLOs without major deviation. Accordingly, under the final rule, a CLO manager is required to meet the 
standard risk retention requirement or, as the sole practical alternative thereto, manage a CLO that is 
comprised solely of CLO-eligible loan tranches and that meets the other requirements for the so-called 
“lead arranger” option (defined as an “open market CLO” in §__.9 of the final rule). The lead-arranger 
option is described in more detail in Appendix B to this regulatory briefing. 

SFIG and other industry groups had argued for (1) a third-party risk retainer (similar to CMBS), (2) a 
reduced retention requirement for CLOs89 and (3) a reduced duration for required risk retention 
(arguing that the standard duration requirement would be essentially the life of a typical CLO due to the 
available revolving/reinvestment period and the back-ended amortization that results therefrom). SFIG 
and other commenters also argued that to apply risk retention to CLOs would not further the policy 
underlying Section 15G that targets the “originate-to-distribute” underwriting that is believed to have 
been a significant factor in the recent financial crisis. CLOs typically acquire collateral in secondary 
markets or in primary syndication by lead arrangers and the CLO manager has no meaningful role in the 
origination of the underlying collateral loans. Each of these requests was rejected by the agencies in the 
final rule. 

SFIG and two other trade associations also made a specific proposal to exclude risk retention for a 
“Qualified CLO.”90 For a CLO to qualify for this modified risk retention requirement and be deemed a 
Qualified CLO, its governing transaction documents would have to include requirements related to: (1) 
asset quality; (2) portfolio composition; (3) structural features; (4) alignment of the interests of the CLO 
manager and investors in the CLO’s securities; (5) regulatory oversight and (6) transparency and 
disclosure. 

The Qualified CLO proposal was made at the invitation of the agencies and was intended to address the 
findings of a report by Oliver Wyman sponsored by the LSTA and submitted to the agencies.91 The report 
highlighted the significant role of CLOs in credit provision, which according to such report represented 
$280 billion of credit to non-investment grade corporate borrowers (approximately 45 percent of the 
total market provision of such credit) as of October 2013, and estimated that the imposition of the 

88 See adopting release, supra note 2, at 319–22. 
89 See Loan Syndication and Trading Association (“LSTA”) Letter Comment (Apr. 1, 2013), app. A (analysis by 
Harvard Business School professor Victoria Ivashina), available at http://www.sec.gov/comments/s7-14-
11/s71411-358.pdf.  
90 See LSTA, SFIG, Securities Industry and Financial Markets Association (“SIFMA”) Letter Comment (Jan. 10, 2014) 
at 6–15, available at: http://www.sec.gov/comments /s7-14-11/s71411-551.pdf. 
91 Oliver Wyman, Risk Retention for CLOs: A square peg in a round hole?, at 2 (Nov. 2013), available at 
http://www.sec.gov/comments/s7-14-11/s71411-535.pdf. 
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agencies’ proposed risk retention rules on CLOs “would result in more than $200 billion of lost credit 
capacity from CLO investors.” 92 That estimate was based on a conclusion that a 75 percent reduction in 
CLO activity was a reasonable baseline under conservative assumptions, and relaxing those assumptions 
was consistent with a 90 percent (or $250 billion) decline.93 Moreover, the report found that fully 
replacing that lost CLO capacity through other credit sources would be unlikely, and even if possible 
would cost borrowers an additional $2.5 billion to $3.8 billion per year.94 Further, the report concluded 
that, ultimately, significant reduction in CLOs “could lead to systematically more volatile loan prices” and 
“could inadvertently reduce the ecological diversity of the financial system, decreasing its ultimate 
resilience.”95 

The Qualified CLO proposal was explicitly rejected by the agencies, who noted that the related statutory 
provision permits the agencies to adopt or issue exemptions, if the exemption would: (1) help ensure 
high quality underwriting standards for the securitizers and originators of assets that are securitized or 
available for securitization and (2) encourage appropriate risk management practices by the securitizers 
and originators of assets, improve the access of consumers and businesses to credit on reasonable 
terms, or otherwise be in the public interest and for the protection of investors. While the agencies 
recognized that certain structural features of CLOs contribute to aligning the interests of CLO managers 
with investors, the agencies did not believe that those structural features would support a finding that 
the exemption would help ensure high-quality underwriting standards, and there are reasons why such 
an exemption may run counter to the public interest and protection of investors. 

D. Revolving Pool Securitizations 

1. Definition of Revolving Pool Securitization 

Like the reproposal, the final rule provides a risk retention option solely available for “revolving pool 
securitizations.” The final rule defines a revolving pool securitization as “an issuing entity that is 
established to issue on multiple issuance dates more than one series, class, subclass, or tranche of ABS 
that are collateralized by a common pool of securitized assets that will change in composition over time, 
and that does not monetize excess interest and fees from its securitized assets.”96 

The final rule eliminates the requirement in the reproposal that the issuing entity be a “master trust,” 
and consistent with that change, § __ .5 (formerly titled “Revolving master trusts” in the reproposal) has 
been re-titled “Revolving pool securitizations.” The final rule also eliminates the requirement that all of 
the asset-backed securities be collateralized by a common pool of collateral. The adopting release 
clarifies that this change may allow a revolving pool securitization to issue ABS backed by separate 

92 Id. at 2. 
93 Id. at 15. 
94 Id. at 21. 
95 Id. at 22. 
96 § __.5(a) of the final rule. 
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groups of collateral.97 The final rule also adds a new requirement not found in the reproposal that a 
revolving pool securitization not monetize excess interest and fees.98 

The adopting release makes clear that the requirement that the revolving pool securitization be 
established to issue multiple ABS on multiple issuance dates will be satisfied if the constituent 
documents for the issuing entity establish that the issuing entity has the authority to issue more than 
one series.99 If circumstances change, and an issuing entity does not in fact issue more than once, the 
issuing entity will not necessarily lose the revolving pool securitization as an available risk retention 
option, provided that it was otherwise established with the authority to issue additional ABS. 

Lastly, the adopting release clarifies that the holding of excess concentrations and other ineligible assets 
in the issuing entity will not cause an issuing entity to violate the common pool requirement in the 
definition of revolving pool securitization.100 

2. Seller’s Interest Option 

A sponsor of a revolving pool securitization can satisfy its risk retention requirement if, at the closing of 
the securitization transaction and on a periodic basis (no less than monthly) until no ABS interest in the 
issuing entity is outstanding or otherwise held by a person that is not a wholly-owned affiliate, the 
sponsor or a wholly-owned affiliate of the sponsor, maintains a seller’s interest of at least five percent of 
the aggregate unpaid principal balance of outstanding investor ABS interests101 in the issuing entity. As 
in the reproposal, for a revolving pool securitization that has a legacy master trust in its structure,102 the 
final rule permits the risk retention to be maintained at the legacy trust level on a proportional basis 
(based on the proportion that the principal balance of the securitized assets represented by the 
collateral certificate bears to the total pool of securitized assets), provided that both the legacy master 

97 The adopting release states that separate groups of collateral may satisfy the requirements of the rule “if the 
arrangement were analogous to a construct with multiple revolving pool securitizations being operated out of a 
single issuing entity and the sponsor could demonstrate that each group would comply with the rule’s 
requirements on an independent basis.” Adopting release, supra note 2, at 116. However, the adopting release 
makes clear that if losses or distributions are allocated to a single series, the arrangement would not meet the 
common pool requirement. Id. at 115. 
98 In the reproposal, the agencies had invited comment on whether the rule should be modified to expressly 
prohibit structures that rely on the seller’s interest from issuing interest-only or premium bonds. Reproposal, supra 
note 8, at  57,944. In response to comments about this requirement, including concerns regarding previously 
issued ABS that may have been issued at a premium, the agencies took a different approach to address their 
concerns. See adopting release, supra note 2, at 117. 
99 Id. at 113. 
100 Id. at 115. 
101 In measuring the amount of outstanding ABS investor interests for purposes of the final rule, ABS interests held 
for the life of such ABS interests by the sponsor or its wholly-owned affiliates may be excluded. See § __ 5(d) of the 
final rule. 
102 In such structures, the “legacy master trust” holds revolving pools of collateral and issues a certificate that 
entitles the holder to distributions on that collateral to another one of the sponsor’s master trusts, which in turn 
issues ABS collateralized by those distributions. 
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trust and the issuing entity are maintained at the direction of the same sponsor or its wholly-owned 
affiliates.103 

The final rule defines “seller’s interest” as “an ABS interest or ABS interests: 

(1) Collateralized by the securitized assets and servicing assets owned or held by the issuing 
entity, other than the following that are not considered a component of seller’s interest: 

(i) Servicing assets that have been allocated as collateral only for a specific series in 
connection with administering the revolving pool securitization, such as a 
principal accumulation or interest reserve account; and 

(ii) Assets that are not eligible under the terms of the securitization transaction to 
be included when determining whether the revolving pool securitization holds 
aggregate securitized assets in specified proportions to the aggregate investor 
ABS interests issued. 

(2) That is pari passu with each series of investor ABS interests issued, or partially or fully 
subordinated to one or more series in identical or varying amounts, with respect to the 
allocation of all distributions and losses with respect to the securitized assets prior to 
early amortization of the revolving securitization (as specified in the securitization 
transaction documents); and 

(3) That adjusts for fluctuations in the outstanding principal balance of the securitized 
assets.”104 

The addition of the flexibility in the final rule to allow a sponsor to satisfy its risk retention obligation by 
holding a partially or fully subordinated seller’s interest is arguably the most important change in the 
revolving pool securitization provision. The reproposal would have only defined “seller’s interests” as 
pari passu interests. This was considered by some commenters105 to be the biggest flaw in the 
reproposal’s revolving master trust provision because virtually all master trusts utilize seller’s interests 
that are in some respects subordinated to investor interests during normal amortization and principal 
accumulation periods (not only during early amortization). However, it should be noted that the 
adopting release emphasizes that the requirement to “maintain”106 the seller’s interest is intended to 
exclude forms of subordinated seller’s interests that the sponsor is not required to replenish.107 

103 § __.5(e) of the final rule. 
104 § __.5(a) of the final rule. 
105 SFIG 2013 Comment Letter, supra note 9, at 68, stating “We believe that if adopted as proposed, the seller’s 
interest form of risk retention will be unavailable for virtually all master trusts. Indeed, we have not identified any 
existing master trusts that could utilize the seller’s interest option as proposed.” 
106 The reproposal used the word “retain” rather than “maintain.” 
107 Adopting release, supra note 2, at 110. 
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The final rule provides the following additional instructions for calculating the seller’s interest 
percentage: 

(1) The amount of unpaid ABS interests in the denominator can be reduced by the funds in 
a principal accumulation account if those funds can only be used for principal payments 
on the ABS and are only invested in cash and cash equivalents as defined by the final 
rule. 

(2) ABS interests that will be held for the life of the ABS by the sponsor or a wholly-owned 
affiliate can be excluded from the denominator of the seller’s interest calculation.108 

If the transaction documents for a securitization set the minimum required seller’s interest as a 
proportion of the unpaid principal balance of outstanding investor ABS interests for one or more series 
issued, rather than on a trust wide basis, the aggregate seller’s interest at each series level combined 
with the seller’s interest at the trust level (if any) must equal at least five percent.109  

The final rule permits the sponsor to use a measurement date not to exceed 60 (or 135 for issuing 
entities that distribute funds no more frequently than quarterly) days from the closing date in order to 
determine compliance at the closing of each securitization transaction.110 The final rule specifies that the 
sponsor will not violate the risk retention requirement if the seller’s interest temporarily falls below five 
percent if it is subsequently raised above five percent by the earlier of (1) the cure period as set forth in 
the securitization documents and (2) one month.111 Thus, the tools historically available to sponsors to 
maintain the seller’s interest (adding additional assets, depositing cash to an excess funding account or 
reducing the outstanding principal balance of ABS, etc.) are still available to cure a seller’s interest 
deficiency. 

3. Offset for Pool-Level Excess Funding Account 

Funds in an excess funding account can offset the required risk retention on a dollar-for-dollar basis so 
long as the excess funding account is (1) funded to meet a minimum seller’s interest requirement or 
other requirement to maintain a minimum balance of securitized assets (e.g., a required principal 
balance test), (2) invested solely in cash or cash equivalents and (3) in the case of any early amortization, 
used to make payments to the holders of ABS interests in the same manner as distributions of 
collections on the securitized assets.112 The final rule eliminated the requirement in the reproposal 
requiring allocation of losses to the excess funding account.113 

108 § __.5(c) of the final rule. 
109 § __.5(c)(3) of the final rule. 
110 § __.5(j) of the final rule. 
111 § __.5(c)(4)(ii) of the final rule. 
112 § __.5(f) of the final rule. 
113 See discussion in Part G of the SFIG 2013 Comment Letter, supra note 9, advocating for deletion of this 
requirement because no master trust in the market allocates losses to a cash account. 
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4. Combined Seller’s Interest and Horizontal Interest Retention 

As in the reproposal, the final rule allows a sponsor to combine its seller’s interest with EHRIs to satisfy 
the risk retention requirement. The final rule incorporated significant changes from the reproposal that 
may make such a combination a viable option for some revolving pool structures. One of those changes 
is that the final rule allows for the combination of EHRIs in series issued only after the effective date of 
the final rule rather than requiring a minimum level of horizontal risk retention for all series 
outstanding. Therefore, to the extent that series issued prior to the effective date were not structured 
to include horizontal interests that satisfy the final rule, new series issued after the effective date may 
still take advantage of the EHRI option. The elimination of the restrictions on cash flows for EHRIs, as 
discussed above in Part I.A.1 of this regulatory briefing, also makes horizontal risk retention a more 
viable option for revolving pool securitizations, as such cash flow restrictions generally were unworkable 
for revolving securitization structures. 

The final rule specifies two horizontal risk retention options for revolving pool securitizations. The first 
option would give the sponsor credit for the fair value of its residual interest in excess interest and fees, 
subject to the following conditions: 

(1) each series must have separate interest and principal waterfalls,114 

(2) the residual ABS interest’s claim to interest and fee cash flows for any period is 
subordinated to all interest due to more senior securities and is reduced by the series’ 
share of losses for charge-offs that were not otherwise covered by interest collections, 

(3) the revolving securitization continues to revolve, and 

(4) the residual ABS interest must be valued using a fair value measurement framework 
under GAAP at the same specified dates applicable to the seller’s interest 
measurement.115 

The second horizontal retention option would permit the retention of an ABS interest that would meet 
the definition of an EHRI, but for the sponsor’s simultaneous holding of subordinated seller’s interests, 
residual ABS interests in excess interest and fees or a combination of the two. When describing this 
option in the adopting release, the agencies recognized that the sponsor’s retention of a seller’s interest 
or a retained interest in excess interest and fees would make complying with the general requirement 
that an EHRI have the most subordinated claim to principal and interest collections in the rules 
applicable to all asset classes unworkable.116 If relying on this option, the sponsor must comply with all 

114 The agencies declined to address the comment from SFIG to eliminate this restriction, which would make this 
risk retention option unavailable for securitization structures, like many Canadian credit card master trusts, that do 
not utilize separate principal and finance charge waterfalls.  See SFIG 2013 Comment Letter, supra note 9, at 79. 
115 For purposes of the periodic determinations of fair value, the sponsor must update the fair value of the residual 
interest in excess interest and fees for the numerator of the percentage ratio, but may at the sponsor’s option 
continue to use the fair values determined at the respective closing dates for the outstanding investor ABS 
interests in the denominator. See § __.5(h)(4)(ii) of the final rule. 
116 See adopting release, supra note 2, at 129–130. 
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requirements of § __.5 with respect to holdings of the subordinated seller’s interest, as well as the 
provisions described above with respect to holdings of its residual interest in excess interest and fees.117 
The adopting release clarifies that in applying the EHRI definition to a revolving securitization with 
multiple series, the requirements in paragraphs (2) and (3) of such definition, specifying priority of 
payment with respect to amounts due to other interest holders and requiring subordination, are to be 
applied with respect to the series supported by the particular EHRI.118 

For purposes of calculating the offset to the seller’s interest requirement, the sponsor must determine 
the fair value of the outstanding investor ABS interests in the series supported by the EHRI, determined 
using a fair value measurement framework under GAAP as of the closing date for the ABS interests 
supported by the EHRI. 

5. Holding of Risk Retention; No Sunset Provision 

There are two aspects of the revolving pool securitization provisions that are more stringent than the 
standard risk retention options. First, only the sponsor or any wholly-owned affiliate is permitted to hold 
the risk retention for revolving pool securitizations.119 The agencies declined to permit holding by 
majority-owned affiliates, as is applicable for other asset classes.120 Second, sponsors of revolving pool 
securitizations cannot rely on the general sunset provisions and instead must continue to hold the risk 
retention until no outstanding ABS interest is owned by a person who is not a wholly-owned affiliate of 
the sponsor. 

E. Asset-Backed Commercial Paper Conduits 

With respect to ABCP conduits, the final rule adopts the specialized risk retention option for “eligible 
ABCP conduits” substantially as provided in the reproposal. The final rule permits the sponsor of an 
eligible ABCP conduit to satisfy its risk retention requirement if, for each ABS interest acquired by the 
conduit from an intermediate SPV,121 the intermediate SPV’s sponsor (referred to in the final rule as the 
originator-seller)122 holds a retained interest in the credit risk of the underlying assets by using either the 

117 § __.5(i)(1) of the final rule. 
118 See adopting release, supra note 2, at 111–112. 
119 § __.5(e)(1) of the final rule. 
120 See adopting release, supra note 2, at 122–123. 
121 The final rule defines an “Intermediate SPV” as a special purpose vehicle that: (1) (i) Is a direct or indirect 
wholly-owned affiliate of the originator-seller; or (ii) Has nominal equity owned by a trust or corporate service 
provider that specializes in providing independent ownership of special purpose vehicles, and such trust or 
corporate service provider is not affiliated with any other transaction parties; (2) Is bankruptcy remote or 
otherwise isolated for insolvency purposes from the eligible ABCP conduit and from each originator-seller and each 
majority-owned affiliate in each case that, directly or indirectly, sells or transfers assets to such intermediate SPV; 
(3) Acquires assets from the originator-seller that are originated by the originator-seller or acquired by the 
originator-seller in the acquisition of a business that qualifies for business combination accounting under GAAP or 
acquires ABS interests issued by another intermediate SPV of the originator-seller that are collateralized solely by 
such assets; and (4) Issues ABS interests collateralized solely by such assets, as applicable. § __.6(a) of the final 
rule. 
122 The final rule defines an “originator-seller” as “an entity that originates assets and sells or transfers those 
assets, directly or through a majority-owned affiliate, to an intermediate SPV, and includes . . . any affiliate of the 
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standard risk retention option or the revolving pool securitization option. Under the final rule, a sponsor 
of an ABCP conduit is not required to use the specialized ABCP conduit option, and may instead satisfy 
its risk retention obligation using one of the standard risk retention options. 

The definition of “eligible ABCP conduit” provides that an ABCP conduit must, among other 
requirements, be collateralized solely by ABS interests that are acquired in an initial issuance123 and that 
are collateralized solely by assets originated by an originator-seller, SUBIs or similar ABS interests 
acquired by an originator-seller or ABS interests in a revolving pool securitization collateralized solely by 
assets originated by an originator-seller. An eligible ABCP conduit must also have the benefit of 100 
percent liquidity coverage124 from a regulated liquidity provider covering all ABCP issued by the ABCP 
conduit. 

The final rule does include certain modifications to the reproposal that accommodate some more minor 
comments received in order to better conform to customary industry practices. 

These modest changes include the following: 

(1) The agencies were sensitive to industry participant concerns that the historical average 
tenor of ABCP was not necessarily indicative of future tenor given competing regulatory 
requirements relating to liquidity coverage ratio and money market funds requirements. 
As a result, the nine month limitation on the tenor of ABCP in the reproposal’s definition 
of “ABCP” has been lengthened to 397 days, consistent with the maximum tenor of 
investments eligible for money market funds under Rule 2a-7 under the Investment 
Company Act, as amended (“Rule 2a-7”);125 

(2) The type of customer transactions that can be funded under the specialized option for 
eligible ABCP conduits has been expanded to include ABS interests,126 a much broader 
term than asset-backed securities; 

(3) Although the eligible ABCP conduit option continues clearly to prohibit the use of 
eligible ABCP conduits to finance financial asset “aggregators,” the final rule slightly 

originator-seller that, directly or indirectly, majority controls, is majority controlled by or is under common 
majority control with, the originator-seller.” § __.6(a) of the final rule. For purposes of this definition, majority 
control means ownership of more than 50 percent of the equity of an entity, or ownership of any other controlling 
financial interest in the entity, as determined under GAAP.  
123 The definition of “Eligible ABCP conduit” provides that assets acquired by the ABCP conduit in an initial issuance 
must be acquired “(A) directly from the intermediate SPV, (B) from an underwriter of the ABS interests issued by 
the intermediate SPVs or (C) from another person who acquired the ABS interests directly from the intermediate 
SPV.” § __.6(a) of the final rule. 
124 If the ABCP conduit is unable to pay maturing commercial paper for any reason, the liquidity provider must be 
obligated to cover any shortfall, including 100 percent of the amount of ABCP outstanding, plus accrued and 
unpaid interest. The amounts payable by the liquidity provider cannot be subject to credit performance of the ABS 
interests held by the conduit or reduced by the amount of credit support provided to the ABCP conduit. See § 
__.6(a)(4) of the final rule. 
125 See definition of “ABCP” in § __.6(a) of the final rule. 
126 See clause (2) of the definition of “Eligible ABCP conduit” in § __.6(a) of the final rule. 
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loosens the requirement that all assets be originated directly by originator-sellers so 
that assets acquired by the applicable originator-seller in the acquisition of a business 
that qualifies for business combination accounting under GAAP also may be included;127 

(4) Intermediate SPVs, which must be included in every customer transaction, may now 
include “orphan” SPVs used in many securitization transaction structures;128 and 

(5) The final rule now facilitates the capacity of bank sponsors to move assets among 
various ABCP conduits sponsored by the same bank.129 

Unfortunately, however, the agencies did not accommodate industry comments relating to the core 
objections to the ABCP conduit option. Most importantly, the final rule still requires that an eligible 
ABCP conduit sponsor ensure that the base five percent risk retention requirement is satisfied at the 
level of each customer transaction while also maintaining 100 percent risk retention (albeit in unfunded 
form) by a regulated banking entity at the ABCP program level. For example, this is true even if the 
underlying customer transactions would not otherwise need to comply with the final rule at all, because, 
for instance, all underlying assets meet the definition of qualifying residential mortgages, or the 
transaction does not involve the issuance of asset-backed securities. As a result, such customers may be 
disadvantaged by funding themselves through ABCP conduits rather than by banks or other investors 
directly. 

Similarly, two other important industry comments were not addressed: 

(1) The sponsor of an ABCP conduit must monitor all customer transactions on an ongoing 
basis for continued compliance with the customer-level risk retention required under 
the ABCP conduit risk retention option and must provide notice of any failure (including 
customer identification) to noteholders and, if requested, the agencies; and 

(2) Customer transactions must all fit within a specified mold that is designed to 
accommodate the majority of (but not all) customer transactions that are financed by 
ABCP conduits. 

The first issue does not diminish the availability of the eligible ABCP conduit option but makes it less 
desirable as a way to satisfy risk retention by ABCP conduit sponsors and customers alike. The second 
issue, however, may result in the specialized ABCP conduit option living a very secluded life. That is 
because the option requires 100 percent compliance—a model that suits only a majority of (but not all) 
transactions simply does not work. 

Some particular issues with the one-size-fits-all customer transaction model follow: 

(1) Although as noted above, the final rule does permit customer collateral to include assets 
acquired by the originator-seller in certain business combinations, customer 

127 See clause (3) of the definition of “Intermediate SPV” in § __.6(a) of the final rule. 
128 See clause (1)(ii) of the definition of “Intermediate SPV” in § __.6(a) of the final rule. 
129 § __.6(e) of the final rule. 
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transactions that include even a de minimis amount of assets otherwise acquired by an 
originator seller will disqualify an ABCP conduit from being able to rely on the eligible 
ABCP conduit option; 

(2) Similarly, the final rule’s addition of the capacity for eligible ABCP conduits to acquire 
assets from other eligible ABCP conduits supported by the same bank liquidity provider 
is indeed helpful. However, that is only a very small step towards enabling the type of 
syndication of lending products that regularly occurs among banks, whether among 
ABCP conduits or directly; and 

(3) Customer transactions still must utilize an intermediate SPV. As noted, the final rule 
helpfully permits such SPVs to be established as “orphan” SPVs, consistent with industry 
practice for many transactions, especially those involving non-US originator-sellers. 
However, many transactions currently funded through ABCP conduits do not include 
intermediate SPVs at all. Notable examples are subscription finance facilities that 
normally do not need to isolate the assets monetized (i.e., capital call obligations of fund 
investors) prior to financing. 

It is worth noting as well that the specialized risk retention option for ABCP conduits is designed to fit 
only traditional customer-focused ABCP conduits sponsored by banking entities. The agencies indicated 
in the adopting release that they did not intend the option to apply to conduits that are asset 
aggregators.130 Similarly, the continued limitation to conduits that have only one liquidity provider 
makes it difficult for non-bank sponsored ABCP conduits to utilize the eligible ABCP conduit option. 

If an ABCP conduit does not meet the requirements of the specialized option, the retention requirement 
must be satisfied by using any of the means available to securitizers generally. Fortunately, one viable 
alternative for bank-sponsored ABCP conduits, the vertical risk retention option, has been modified to 
remove the burdensome fair value assessments that were part of that option in the reproposal. 

F. Qualified Tender Option Bonds 

The final rule adopts two specific risk retention options available only for qualified TOB entities 
substantially in the form set forth in the reproposal. First, a TOB sponsor may retain an interest that 
upon issuance meets the requirements of an EHRI but that upon the occurrence of a “tender option 
termination event” as defined in Section 4.01(5) of IRS Revenue Procedure 2003-84 will meet the 
requirements of an eligible vertical interest.131 Second, a TOB sponsor may also satisfy its risk retention 
obligation by holding municipal securities from the same issuance of municipal securities deposited in 
the qualified TOB bond entity, the face value of which equals five percent of the face value of the 
municipal securities deposited in the qualified TOB entity.132 The final rule also grants the additional 

130 See adopting release, supra note 2, at 166. 
131 § __.10(c) of the final rule. 
132 § __.10(d) of the final rule. 
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flexibility to combine the two special risk retention options for qualified TOB bond entities with each 
other and with the other standard risk retention options in any combination.133 

The agencies adopted the definition of “tender option bond” substantially as reproposed, with one 
substantive modification, and other clarifications. In response to comments, the agencies modified the 
definition to permit TOBs with a notice period of up to 397 days to qualify for the special risk retention 
option available to qualified TOB entities (“qualified TOB entities”).134 The final rule also eliminates the 
requirement included in the reproposal that the TOBs issued by the qualified TOB entity be eligible 
assets under Rule 2a-7. 

With respect to the requirement in the final rule that a qualified TOB entity have a legally binding 
commitment from a regulated liquidity provider to provide 100 percent liquidity coverage, the final rule 
clarifies that the liquidity coverage would satisfy the final rule notwithstanding the unenforceability of 
such liquidity coverage against the regulated liquidity provider upon the occurrence of a tender option 
bond termination event.135 

The agencies also adopted the disclosure requirements for qualified TOBs substantially as proposed, 
with certain clarifications and one addition. Additional disclosure requirements were added for sponsors 
that satisfy their risk retention obligation by holding municipal securities outside of the qualified TOB 
entity.136 After considering comments requesting alternative valuation methodologies to determine the 
fair value of retained residual interests, the agencies declined to treat TOB residuals differently from 
other EHRIs, and accordingly the final rule requires the sponsor to calculate and disclose the fair value of 
the residual interest. Sponsors that retain a residual interest in accordance with the special risk 
retention option for qualified TOB entities are required to provide disclosures consistent with the 
disclosure requirements applicable to both the standard eligible horizontal residual interest and 
standard eligible vertical interest options in § __.4 of the final rule. 

The agencies declined to address the request from certain commenters to grandfather TOBs issued prior 
to the effective date of the final rule, stating that such treatment would be inconsistent with the 
treatment of other issuing entities, such as revolving master trusts and ABCP conduits, that existed prior 
to the effective date of the rule, and that will continue to issue ABS after the effective date of the rule. 
The agencies also declined to expand the types of assets that qualified TOB entities may hold. 

133 § __.10(b) of the final rule. 
134 See definition of “Tender option bond” in § __.10(a) of the final rule. 
135 See adopting release, supra note 2, at 254. 
136 These additional disclosures are limited to the name and form of organization of the qualified TOB entity, the 
TOB identity of the issuer of the municipal securities, the face value of the municipal securities deposited into the 
qualified TOB entity, and the face value of the municipal securities deposited into the qualified entity, and the face 
value of the municipal securities retained by the sponsor (or its majority-owned affiliate) and subject to the final 
rule’s prohibition on hedging. § __.10(e) of the final rule. 
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G. Reduced Risk Retention Requirements for Qualifying Assets and Blended Pools 

1. General Exception for Qualifying Assets

The final rule assigns a zero percent risk retention requirement to automobile loans, commercial loans 
and CRE loans that meet specified underwriting criteria (“qualifying assets”), provided that certain 
requirements are met, including that the securitization transaction is collateralized solely by loans of the 
same asset class and servicing assets, the securitization transaction does not permit reinvestment 
periods and the sponsor provides investors certain specified disclosure regarding the sponsor’s 
determination of the risk retention requirement after including the qualifying assets.137 Like the 
reproposal, the final rule permits the combining of qualifying assets and non-qualifying assets of the 
same asset class in a blended pool, with a corresponding reduction in the required percentage of risk 
retention based on the percentage equivalent of the ratio of the principal balance of qualifying assets in 
the blended pool to the total principal balance of all loans included in such pool, provided that the 
required risk retention percentage for a blended pool cannot be reduced by more than 50 percent (e.g., 
the standard five percent risk retention percentage cannot be reduced below 2.5 percent).138 

If a sponsor relies on the qualifying assets exception to reduce its required risk retention percentage and 
later determines that an asset included as a qualifying asset did not meet all the specified underwriting 
criteria, the sponsor will not lose the benefit of the qualifying assets provision if the failure to comply is 
not material, or the sponsor complies with the requirements to cure or buy-back the non-qualifying 
asset. If the failure to comply is material, the sponsor may cure the failure or repurchase the loans from 
the issuing entity for a purchase price at least equal to the remaining principal balance plus accrued 
interest, in either case within 90 days of determining that the loan does not meet the specified 
criteria.139 

The final rule requires a sponsor to retain certifications and disclosures with respect to the qualifying 
automobile loan, commercial loan and CRE loan exceptions and must provide the disclosure upon 
request to the Commission and the sponsor’s appropriate federal banking agency, if any, until three 
years after no ABS is outstanding. 

The underwriting criteria for qualifying automobile loans, qualifying commercial real estate (“QCRE”) 
loans and qualifying commercial loans are discussed in more detail below. 

2. Qualifying Automobile Loan Securitizations

The final rule adopts a definition of “automobile loan” that encompasses only loans to individuals for 
the purchase of passenger vehicles and that are secured by the related passenger vehicles.140 The 
definition excludes other products such as automobile leases and loans to finance purchases of 

137 See § __.15(a) of the final rule. 
138 See § __.15(b) of the final rule. 
139 See § __.16(b), § __.17(b) and § __.18(b) of the final rule with respect to the cure and buy-back provisions 
applicable to commercial loans, CRE loans and automobile loans, respectively.  
140 See § __.14 of the final rule. 
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commercial vehicles or farm equipment, making those assets ineligible for the exemption.141 The final 
rule adopts requirements for “qualifying automobile loans” that are substantially in the form set forth in 
the reproposal.142 To be considered a qualifying automobile loan under the final rule, a loan must meet 
several criteria, including the following: 

(1) Within 30 days of the date of origination, the originator must verify certain aspects of 
the borrower’s credit history, including that the borrower is not 30 days or more past 
due on any debt obligation and has not been 60 days or more past due on any debt 
obligation within the previous 24 months; 

(2) The originator must determine that the borrower’s DTI is less than or equal to 36 
percent and verify that determination by documenting all income of the borrower (using 
payroll stubs and similar documentation) and all outstanding debts of the borrower 
(using the borrower’s credit report); 

(3) The borrower must make a down payment in an amount that is at least equal to the 
sum of (i) ten percent of the vehicle purchase price and (ii) the cost of the vehicle title, 
tax and registration fees, any dealer-imposed fees and the price of additional 
warranties, insurance or other products purchased; 

(4) The borrower must make equal monthly payments that fully amortize the loan over a 
term not to exceed six years from the origination date for new cars or ten years minus 
the difference between the current model year and the vehicle’s model year for used 
cars; and 

(5) The borrower must be required to make the first payment on the automobile loan 
within 45 days of the loan’s contract date.143 

The qualifying automobile loan exception adopted in the final rule also retains the requirement that the 
loan be “contractually current.”144 However, in response to industry comments, this requirement is 
measured as of the cut-off date for the securitization, rather than the closing date (as the reproposal 
would have required).145 The final rule does not define “contractually current”; instead, the agencies 
deferred to the applicable loan contract for that determination. 

As with the reproposal, the qualifying automobile loan exception set forth in the final rule will be 
difficult for many securitizers to take advantage of because it does not reflect the most common 
practices in automobile loan originations today.146 For example, the down-payment requirement is 

141 The agencies declined to include automobile leases in the definition because “the credit risks posed by 
leases are differerent than the automobile purchases loans," noting the "resale price risk associated with 
returned vehicles." Adopting release, supra note 2, at 335-336. 
142 § __.18(a) of the final rule. 
143 § __.18(a) of the final rule. 
144 § __.18(a)(1)(iii)(A)(7) of the final rule. 
145 See adopting release, supra note 2, at 343. 
146 See SFIG 2013 Comment Letter, supra note 9, at 138. 
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problematic because many prime automobile loans do not have down payments. Likewise, many 
automobile loan originators rely on metrics such as payment-to-income ratios and proprietary credit 
scoring systems based on FICO scores or other data, rather than relying on DTI and specific credit history 
as the qualifying automobile loan exception in the final rule requires.147 

More generally, the EHRI option in the final rule will likely be helpful to automobile loan securitizers, as 
many issuers in this asset class already retain the residual interest in their securitizations. However, 
some issuers have recently sold their residual interests in order to achieve off-balance sheet treatment 
for their securitizations. With the absence of the representative sample option from the final rule, it 
could be more difficult for those issuers to achieve off-balance sheet treatment through a residual sale. 

3. Qualifying Commercial Real Estate Loans

In comments on the reproposal, some CMBS market participants urged the agencies to loosen 
underwriting standards for a qualifying commercial real estate loan so that a larger percentage of CRE 
loans in CMBS deals would qualify as QCRE loans. The final rule, however, included only minor changes 
to the QCRE underwriting standard requirements. Some of the underwriting standards a CRE loan must 
meet to be a QCRE loan include: 

(1) a debt service coverage ratio of 1.25x for qualifying multifamily property loans, 1.5x for 
qualifying leased loans and 1.7x for other CRE loans; 

(2) a 30-year maximum amortization term for multifamily property loans and a 25-year 
maximum amortization term for other CRE loans; and 

(3) a maximum loan-to-value ratio of 65 percent and, if the CRE loan has a junior-lien 
mortgage, a maximum combined loan-to-value ratio of 70 percent (or 60 percent and 65 
percent, respectively, if the appraisal used to determine value used a direct 
capitalization rate less than as specified in the final rule). 

Additionally, as in the reproposal, interest on the CRE loan must accrue at a fixed rate or, if at an 
adjustable rate, the borrower must have obtained an interest rate swap that converts the adjustable 
rate to a fixed rate. The final rule adds an interest rate cap as an allowable derivative to qualify a CRE 
loan with an adjustable rate if the CRE loan meets the debt service coverage ratio requirements using 
the maximum interest rate allowed under the interest rate cap. The final rule also retained the 
requirement that a QCRE loan may not be interest-only or have an interest-only period and must have a 
term of at least ten years. 

147 The agencies acknowledged commenters’ concerns that the qualifying auto loan criteria “would not fit existing 
market practices.” See adopting release, supra note 2, at 336. Nevertheless, the agencies adopted the criteria 
notwithstanding such concerns, noting that “the criteria ensure that . . . [loans exempt from risk retention] are 
of very high quality and low credit risk, as required by section 15G of the Exchange Act.” Id. at 344. 
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4. Qualifying Commercial Loans

To be considered a “qualifying commercial loan” under the final rule, a loan must meet several 
underwriting criteria. Specifically, prior to origination of the commercial loan, the originator must have 
verified certain borrower information, analyzed the borrower’s ability to pay, determined that the 
borrower had certain financial characteristics based on the previous two year’s actual performance,148 
and determined that the borrower will still have those same characteristics following the closing date 
based on two years of projections. Then, at or following the inception of the loan, the originator must 
perfect an interest in the property pledged to collateralize the loan. Additionally, the loan 
documentation must contain certain covenants149 and the loan payments must be structured 
accordingly. Finally, the primary source of repayment for the loan must be revenue from the business 
operations of the borrower; the loan must have been funded within the six months prior to the cutoff 
date, and all payments due on the loan must be current at the cutoff date. 

H. Student Loans 

The final rule substantially adopted the provisions of the reproposal providing for a reduction in the 
required retention amount for certain student loans.150 Student loans originated under the Federal 
Family Education Loan Program (“FFELP”) enjoy varying degrees of federal guarantees, and their 
retention requirements are adjusted accordingly. For loans that are fully guaranteed by the federal 
government, no risk retention is required. If a loan is not 100% guaranteed, but is at least 98 percent 
guaranteed, the final rule would require a two percent risk retention while all other FFELP loans would 
be subject to a three percent retention. The final rule did not accommodate requests for a full 
exemption for FFELP loans or an exemption for non-profit issuers. Additionally, although an exemption 
from risk retention is applicable for state agencies, the same exemption is not available for not-for-profit 
organizations. 

I. Federal National Mortgage Association and Federal Home Loan Mortgage Corporation ABS 

The final rule adopts a special exemption for securitization transactions sponsored by Fannie Mae and 
Freddie Mac (jointly, the “Enterprises”) in the form set forth in the reproposal. The final rule provides 
that the full guarantee for timely payment of principal and interest by securitization transactions 
sponsored by the Enterprises would meet risk retention requirements for as long as the Enterprises 
operated under the conservatorship or receivership of FHFA with capital support from the United 
States.151 This exemption also will apply for an equivalent guarantee provided by a limited-life regulated 
entity that succeeds to the charter of an Enterprise, and that is operating under the oversight of FHFA 
under section 1367(i) of the Federal Housing Enterprises Financial Safety and Soundness Act of 1992, 
provided that such successor entity is operating with capital support from the United States. The final 
rule’s restrictions on hedging and transfer of retained interests also do not apply to such Enterprise 

148 The borrower must have: “(A) A total liabilities ratio of 50 percent or less; (B) A leverage ratio of 3.0 or less; and 
(C) A DSC ratio of 1.5 or greater.” See § __.16(a)(1)(iii) of the final rule. 
149 A complete list of the required covenants is enumerated in the final rule at § __.16(a)(3). 
150 § __.19(e) of the final rule. 
151 § __.8(a) of the final rule. 
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mortgage-backed securities so long as the Enterprise or successor limited-life entity is operated in a 
manner consistent with the conditions in the final rule.152 

III. Additional Exemptions 

A. General Exemptions 

The final rule contains a number of general exemptions from the risk retention requirements for the 
following transactions: certain government-backed mortgage securitizations, certain agricultural loan 
securitizations, state and municipal securitizations, qualified scholarship funding bonds, certain pass-
through resecuritizations, first-pay-class securitizations, seasoned loans, certain public utility 
securitizations, securitizations of assets issued, insured or guaranteed by the United States and 
securitizations sponsored by the FDIC acting as conservator or receiver. Such exemptions have been 
adopted in the final rule substantially as reproposed. The exemptions for seasoned loans and 
resecuritizations, which were the subject of comments by both SFIG members and other industry 
participants, are discussed in greater detail below. 

1. Seasoned Loans 

Any securitization transaction that is collateralized solely by servicing assets and seasoned loans that (i) 
have not been modified since origination and (ii) have never been delinquent for 30 days or more is 
exempt from the risk retention requirements. With respect to residential mortgages, a “seasoned loan” 
means a residential mortgage loan that either (1) has been outstanding and performing for the longer of 
(a) five years or (b) the period until the outstanding principal balance of the loan has been reduced to 25 
percent of the original principal balance or (2) has been outstanding and performing for at least seven 
years.153 For all other asset classes, a “seasoned loan” means a loan that has been outstanding and 
performing for the longer of (i) two years or (ii) the period until the outstanding principal balance of the 
loan has been reduced to 33 percent of the original principal balance.154 

The requirements that seasoned loans have not been modified since origination and have never been 
delinquent for 30 or more days will, as a practical matter, disqualify many loans that have not 
experienced any performance issues related to the creditworthiness of the borrower. Despite comments 
to expand the definition of “seasoned loan,” the agencies have adopted the formulation from the 
reproposal. As noted by SFIG and other commenters, the exemption from risk retention for seasoned 
loans as proposed (and as adopted in the final rule) is unlikely to be widely used because the volume of 
loans satisfying the criteria is too small to support securitizations composed entirely of seasoned loans, 
and the final rule does not proportionally exempt blended pools of seasoned and unseasoned loans 
from the risk retention requirements.155  

152 § __.8(a) of the final rule. 
153 § __.19(b)(7)(A) of the final rule. 
154 § __.19(b)(7)(B) of the final rule. 
155 See SFIG 2013 Comment Letter, supra note 9, at 50. 
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2. Resecuritizations 

The final rule adopts two limited exemptions for resecuritizations, both of which are in substance 
unchanged from the reproposal. The first exemption applies only to certain pass-through 
resecuritizations that are structured to involve only a single class of ABS interests that receives, on a 
pass-through basis, all principal and interest payments received on the underlying asset-backed 
securities (net of expenses of the issuing entity).156 The second exemption applies to resecuritizations of 
first-pay-classes of ABS collateralized by first-lien residential mortgages that meet certain requirements, 
including the following: 

(1) no ABS interest issued in the resecuritization transaction may share realized principal 
losses with other ABS interests other than on a pro rata basis based on the outstanding 
principal balance of the ABS interests at the time the loss is realized, 

(2) the securitization transaction is structured to reallocate prepayment risk and does not 
reallocate credit risk (other than as a consequence of the reallocation of prepayment 
risk), and 

(3) the securitization transaction does not include any inverse floater or similarly structured 
ABS interest.157  

For both exemptions, the ABS issued in the resecuritization must be collateralized solely by underlying 
ABS that satisfy (or are exempted from) the risk retention requirements of the final rule and servicing 
assets. 

Commenters on the reproposal urged the agencies to consider broader exemptions for resecuritizations, 
including for those resecuritizations that re-tranche credit risk.158 However, the agencies were 
unpersuaded by arguments that applying risk retention requirements to existing ABS already in the 
market could not alter the origination standards for such ABS. The agencies stated that the choice of 
ABS to include in the resecuritization, as well as the structuring of the resecuritization, were forms of 
underwriting, and therefore appropriately subject to risk retention requirements.159 

156 § __.19(b)(5) of the final rule. 
157 § __.19(b)(6) of the final rule.  
158 SFIG members sought four key modifications to the resecuritization exemptions: “(1) permission for 
unrestricted tranching in a resecuritization transaction consisting of a single tranche of compliant or exempted 
ABS; (2) the expansion of the definition of ‘originator’ to include ABS owners who initiate resecuritizations or 
purchasers of junior tranches of resecuritization who select the collateral; (3) the incorporation of an alternative 
risk retention measure that would accommodate the fact that most resecuritizations are initiated by owners, and 
not by the broker-dealers who facilitate the transaction; and (4) the expansion of the resecuritization exemption to 
include resecuritizations of single-pool, legacy ABS, or Qualified Asset Backed Securities (QABS).” See SFIG 2013 
Comment Letter, supra note 9, at 148–152. 
159 See adopting release, supra note 2, at 301. 
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B. Requested Exemptions Not Included in the Final Rule 

Commenters on the reproposal requested a number of additional general exemptions from the risk 
retention requirements, including exemptions for corporate debt repackagings, legacy loans and 
securitizations of servicer advance receivables, as discussed in more detail below.  

1. Corporate Debt Repackagings 

Consistent with the reproposal, the agencies did not adopt an exemption to the risk retention 
requirements for corporate debt repackagings. The agencies were not persuaded by arguments that an 
exemption is warranted because the underlying assets (corporate bonds) are not ABS. The agencies 
continue to believe that risk retention at the securitization level for corporate debt repackagings is 
necessary in order to align the interest of the sponsor in selecting the bonds in the pool and structuring 
the terms of the ABS with the interests of the investors in the securitization.160 

2. Legacy Loans 

Despite comments that legacy loans—i.e., loans made prior to the effective date of the final rule—
should be exempt from the risk retention requirements because imposing such requirements would not 
affect the underwriting standards used to create those loans and risk retention will cause large pools of 
legacy loans not to be securitized for economic reasons, the agencies did not exempt legacy loans from 
the risk retention requirements.161 

3. Servicer Advance Facilities 

Commenters sought an exemption for servicer advance receivables—i.e., contractual rights that entitle 
a servicer to reimbursement for advances made under servicing agreements—because such servicer 
advances are not made for the purpose of distribution in a securitization transaction and there are no 
applicable underwriting criteria for such advances. As with corporate debt repackagings and legacy 
loans, the agencies were not persuaded by arguments that applying risk retention to these types of 
assets would not further the fundamental goal of risk retention to align interests between sponsors and 
investors in order to improve credit underwriting standards.162  

IV. International Transactions 

The agencies chose to reject industry comments asking (1) for a carve-out for Regulation S offerings and 
(2) to allow for substitute compliance by a non-U.S. Person that complies with another country’s rules 
that an agency such as the Commission has found to provide adequate protection. Since many aspects 
of the final rule are drafted to match the particulars of the U.S. credit and securities markets, the denial 
of a “substantial equivalence” means of compliance will likely make it difficult, if not nearly impossible, 
for many foreign issuers to comply with the final rule and thereby issue ABS or RMBS into the U.S. 

160 Id. at 304–305. 
161 Id. at 303–304. 
162 Id. at 306–307.  
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capital markets. This will be particularly true in the case of asset-specific exemptions that are intended 
to match U.S. market circumstances that may not obtain elsewhere. 

On the other hand, the agencies did preserve (almost unchanged) the so called “safe harbor” for 
“foreign-related transactions” in § __ .20. 

In general, the retention requirements of the final rule do not apply to a securitization transaction if 
each of the following conditions are met: 

(1) The securitization transaction is not required to be, and is not, a registered public 
offering under the Securities Act of 1933, as amended, 

(2) No more than ten percent of the dollar value163 (or equivalent amount in the currency in 
which ABS interests are issued, as applicable) of all classes of ABS interests in the 
securitization transaction are sold or transferred to U.S. Persons164 or for the account or 
benefit of U.S. Persons,165 

(3) Neither the sponsor of the securitization nor the issuing entity is (i) organized under the 
laws of the U.S. or any state, (ii) an unincorporated branch or office of an entity 
organized under the laws of the U.S. or any state or (iii) an unincorporated branch or 
office located in the U.S. or any state of an entity organized under the laws of a 
jurisdiction other than the U.S. or any state, and 

(4) If the sponsor or issuer is organized under the laws of a jurisdiction other than the U.S. 
or any state, no more than 25 percent (based on unpaid principal balance) of the assets 
that collateralize the ABS sold were acquired by the sponsor or issuer, directly or 
indirectly, from (i) a majority-owned affiliate that is organized under the laws of the U.S. 
or any state; or (ii) an unincorporated branch or office of the sponsor or issuer that is 
located in the U.S. or any state. 

The agencies also have the power to apply the retention provisions to any scheme in technical 
compliance with this section of the final rule if the scheme is designed to evade the requirements of the 
final rule. 

163 “Dollar Value” (or its foreign currency equivalent) is calculated on an ABS Interest’s “fair value” on the date of 
sale, determined using the fair value measurement framework under GAAP. Secondary sales to U.S. Persons are 
not included unless part of a scheme to evade the final rule. See § __.20(b)(2) of the final rule. 
164 “U.S. Persons” means any of a natural person resident in the U.S.; any corporation or other organization or 
entity organized under any laws of any state or of the U.S.; any estate with a U.S. person administrator or 
executor; any trust with a U.S. trustee; any agency or branch of a foreign entity in the U.S.; certain accounts; and 
any organization formed under foreign laws by a U.S. Person principally for the purpose of investing in securities 
not registered under the Securities Act of 1933, as amended. See § __.20(a) of the final rule. 
165 The agencies rejected a request by SFIG members to change the 10 percent test to a 40 percent test. See 
adopting release, supra note 2, at 273; see also SFIG 2013 Comment Letter, supra note 9, at 125–26. 
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Conclusions 

To the disappointment of some participants in the securitization industry, the final rule in many respects 
has substantially adopted the basic framework of the reproposal. Although certain aspects of the final 
rule will continue to be criticized by both market participants and in some cases regulators themselves, 
some of whom expressed concerns that the final rule did not do enough to meet the goals of the Dodd-
Frank Act, the adoption of the final rule will allow the securitization market to move forward with 
greater certainty, and, at least in that respect, will be a positive development for the securitization 
industry. 

Please feel free to contact the following attorneys at Mayer Brown LLP, who contributed to this 
regulatory briefing, with any questions on the final rule: 

• Amanda Baker, Partner, amanda.baker@mayerbrown, +1 212 506 2544 

• Christopher Brady, Partner, cbrady@mayerbrown.com, +1 704 444 3511 

• J. Paul Forrester, Partner, jforrester@mayerbrown.com, +1 312 701 7366 

• Julie Gillespie, Partner, jgillespie@mayerbrown.com, +1 312 701 7132 

• Carol Hitselberger, Partner, chitselberger@mayerbrown.com, +1 704 444 3522 

• Jason Kravitt, Partner, jkravitt@mayerbrown.com, +1 212 506 2622 

• Jan Stewart, Partner, jstewart@mayerbrown.com, +1 312 701 8859 

• Haukur Gudmundsson, Associate, hgudmundsson@mayerbrown.com,  +1 312 701 8622 

• Erica Khalili, Associate, ekhalili@mayerbrown.com, +1 212 506 2442 

• Louis Shansky, Associate, lshansky@mayerbrown.com, +1 312 701 8179 

– Nathan Herbert, an associate at Mayer Brown LLP, assisted with the preparation of this 
regulatory briefing. 
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Appendix A 

Summary of Requirements for B-Piece Option 

As described in Part II.B. of the regulatory briefing, the final rule allows a sponsor of a CMBS transaction 
to satisfy some or all of its risk retention requirement if a B-piece buyer purchases an EHRI in the issuing 
entity in the same form, amount and manner as would be held by the sponsor described under Part 
I.A.1. and if all of the below-listed conditions are met:166 

(1) Number of B-piece buyers. There can be no more than two B-piece buyers, and if there 
are two, each B-piece buyer’s interest must be pari passu with the other B-piece buyer’s 
interest.167 

(2) Composition of collateral. The securitization transaction must be collateralized solely by 
CRE loans and servicing assets.168 

(3) Source of funds. Each B-piece buyer must pay for the B-piece in cash at the closing of 
the securitization transaction without financing from a transaction party or its 
affiliate.169 

(4) Third-party review. Each B-piece buyer must conduct an independent diligence review 
of each CRE loan meeting specified minimum standards prior to the sale of the related 
CMBS.170 

(5) Affiliation and control rights. The B-piece buyer may not be affiliated with any 
transaction party other than an investor, the special servicer or one or more originators 
(as long as the CRE loans originated by the affiliated originator or originators collectively 
comprise less than ten percent of the cut-off date principal balance of the CRE loans 
included in the CMBS transaction).171 

(6) Operating Advisor. The CMBS transaction documents must provide for the following: 

• The appointment of an operating advisor that is not affiliated with other parties to
the CMBS transaction; does not directly or indirectly have any financial interest in
the CMBS transaction other than fees for acting as operating advisor; and is
required to act in the best interest of, and for the benefit of, investors as a collective
whole;172

166 § __.7(b) of the final rule. 
167 § __.7(b)(1) of the final rule. 
168 § __.7(b)(2) of the final rule. 
169 § __.7(b)(3) of the final rule. 
170 § __.7(b)(4) of the final rule. 
171 § __.7(b)(5) of the final rule. 
172 § __.7(b)(6)(i) of the final rule. 



 
• Standards with respect to the operating advisor’s experience, expertise and financial 

strength to fulfill its duties and responsibilities under the CMBS transaction 
documents;173 

• The terms of the operating advisor’s compensation with respect to the CMBS 
transaction;174 

• When the B-piece has been reduced by principal payments, realized losses and 
appraisal reduction amounts to a principal balance of 25 percent or less of its initial 
principal balance, the special servicer must consult with the operating advisor in 
connection with, and prior to, any material decision in connection with its servicing 
of the CRE loans;175 

• The operating advisor must have access to information and reports necessary to 
fulfill its duties under the transaction documents, including all reports made 
available to investors (including the B-piece buyer(s)), and shall be responsible for 
reviewing the actions and reports of the special servicer, reviewing calculations 
made by the special servicer and issuing a periodic report to investors regarding its 
belief as to whether the special servicer is operating in compliance with any 
standard required of the special servicer in the CMBS transaction documents and 
which standards, if any, the operating advisor believes the special servicer has failed 
to comply with;176 and 

• The operating advisor must have the authority to recommend that the special 
servicer be replaced if it determines that the special servicer “failed to comply with 
a standard required of the special servicer in the applicable transaction documents; 
and [s]uch replacement would be in the best interest of the investors as a collective 
whole.”177 If the operating advisor makes such a recommendation, the special 
servicer must be replaced upon the affirmative vote of a majority of the outstanding 
principal balance of all ABS interests voting on the matter, with at least a quorum 
specified in the transaction documents, which required quorum may not be 
required to be greater than 20 percent of the outstanding principal balance of all 
ABS interests but must include at least three investors not affiliated with each 
other.178 

(7) Disclosures. The sponsor must provide potential investors with disclosure that includes, 
among other things, the name of each B-piece buyer and a description of its experience 
in investing in CMBS, the fair value of the B-piece (including the purchase price paid by 
each B-piece buyer), a description of the material terms of the B-piece and certain 

173 § __.7(b)(6)(ii) of the final rule. 
174 § __.7(b)(6)(iii) of the final rule. 
175 § __.7(b)(6)(iv) of the final rule. 
176 § __.7(b)(6)(v) of the final rule. 
177 § __.7(b)(6)(vi)(A) of the final rule. 
178 § __.7(b)(6)(vi) of the final rule. 

 

                                                 



 
specified material terms of the applicable transaction documents with respect to the 
operating advisor.179 

(8) Hedging, transfer and pledging. Each B-piece buyer and its affiliates generally must 
comply with the hedging and other restrictions described above under Part I.E. as if it 
were the retaining sponsor, except that such restrictions will not apply after each CRE 
loan in the related CMBS transaction has been defeased. Like the reproposal, subject to 
certain conditions, the final rule also allows both (i) successive transfers of the B-piece 
and (ii) in a securitization in which the sponsor retained the B-piece at closing, a transfer 
of such interest to a purchaser satisfying the criteria applicable to B-piece buyers, in 
each case at any time after five years after the date of the closing of the CMBS 
transaction.180 

 

179 § __.7(b)(7) of the final rule. 
180 § __.7(b)(8) of the final rule. 

 

                                                 



 
Appendix B 

 
Summary of “Lead-Arranger” Option for CLOs 

 
As in the reproposal, the primary requirement for the lead arranger option relates to the concept of 
“CLO-eligible loan tranches.”181 To qualify as a CLO-eligible loan tranche, a term loan of a syndicated 
credit facility/senior secured syndicated loan to a commercial borrower must have the following 
features:182 

(1) A minimum of five percent of the face amount of the CLO-eligible loan tranche is 
retained by the lead arranger thereof until the earliest of the repayment, maturity, 
involuntary and unscheduled acceleration, payment default or bankruptcy default of 
such CLO-eligible loan tranche, provided that such lead arranger complies with 
limitations on hedging, transferring and pledging in § __.12 with respect to the interest 
retained by the lead arranger; 

(2) Lender voting rights within the credit agreement and any intercreditor or other 
applicable agreements governing such CLO-eligible loan tranche are defined so as to 
give holders of the CLO-eligible loan tranche consent rights with respect to, at minimum, 
any material waivers and amendments of such applicable documents, including but not 
limited to adverse changes to the calculation or payments of amounts due to the 
holders of the CLO-eligible loan tranche, alterations to pro rata provisions, changes to 
voting provisions, and waivers of conditions precedent; and 

(3) The pro rata provisions, voting provisions and similar provisions applicable to the 
security associated with such CLO-eligible loan tranches under the CLO credit agreement 
and any intercreditor or other applicable agreements governing such CLO-eligible loan 
tranches are not materially less advantageous to the holder(s) of such CLO-eligible loan 
tranche than the terms of other tranches of comparable seniority in the broader 
syndicated credit facility. 

A lead arranger must be an institution that: 

(1) Is active in the origination, structuring and syndication of commercial loan transactions 
(as defined in § __.14) and has played a primary role in the structuring, underwriting 
and distribution on the primary market of the CLO-eligible loan tranche; 

(2) Has taken an allocation of the funded portion of the syndicated credit facility under the 
terms of the transaction that includes the CLO-eligible loan tranche of at least 20 
percent of the aggregate principal balance at origination, and no other member (or 
members affiliated with each other) of the syndication group that funded at origination 
has taken a greater allocation; and 

181 See definition of “CLO-eligible loan tranche” in § __.9(a) and (c) of the final rule. 
182 § __.9(c) of the final rule. 

 

                                                 



(3) Is identified in the applicable agreement governing the CLO-eligible loan tranche; 
represents therein to the holders of the CLO-eligible loan tranche and to any holders of 
participation interests in such CLO-eligible loan tranche that such lead arranger satisfies 
the requirements of paragraph (1) of this definition and, at the time of initial funding of 
the CLO-eligible tranche, will satisfy the requirements of paragraph (2) of this definition; 
further represents therein (solely for the purpose of assisting such holders to determine 
the eligibility of such CLO-eligible loan tranche to be held by an open market CLO) that 
in the reasonable judgment of such lead arranger, the terms of such CLO-eligible loan 
tranche are consistent with the requirements of paragraphs (c)(2) and (3) of § __..9 of 
the final rule; and covenants therein to such holders that such lead arranger will fulfill 
the requirements of paragraph (c)(1) of § __..9 of the final rule. 

In addition, the governing documents must require that the open market CLO only hold senior, secured 
syndicated loans and servicing assets, where “senior, secured syndicated loan” means a loan made to a 
commercial borrower that:183 

(1) Is not subordinate in right of payment to any other obligation for borrowed money of 
the commercial borrower; 

(2) Is secured by a valid first-priority security interest or lien in or on specified collateral 
securing the commercial borrower’s obligations under the loan, and 

(3) The value of the collateral subject to such first-priority security interest or lien, together 
with other attributes of the obligor (including, without limitation, its general financial 
condition, ability to generate cash flow available for debt service and other demands for 
that cash flow), is adequate (in the commercially reasonable judgment of the CLO 
manager exercised at the time of investment) to repay the loan and to repay all other 
indebtedness of equal seniority secured by such first-priority security interest or lien in 
or on the same collateral, and the CLO manager certifies, on or prior to each date that it 
acquires a loan constituting part of a new CLO-eligible tranche, that it has policies and 
procedures to evaluate the likelihood of repayment of loans acquired by the CLO and it 
has followed such policies and procedures in evaluating each CLO-eligible loan tranche. 

The final rule also requires related disclosure and record-keeping.184

183 § __.9(c) of the final rule. 
184 § __.9(a) of the final rule. 



SFIG and IMN are excited to host ABS Vegas 2015 on February 8-11 in Las Vegas. The three-and-a-half day 
program, developed by leaders who represent the most active firms in ABS, will feature coverage of the 
most pressing issues facing the marketplace. SFIG and IMN will work together to ensure all stakeholders 
interests are fairly and equally represented at the event, including investors, issuers, financial intermediaries, 
regulators, law firms, accounting firms, technology firms, rating agencies, servicers and trustees.

2014 Highlights Include:

SFIG members will benefit from member pricing at ABS Vegas 2015. For membership information, please 
visit: http://www.sfindustry.org/BecomeMember.html

For more information, visit www.imn.org/absvegas15

Photos from ABS Vegas 2014

For sponsorship opportunities, please contact Chris Keeping at  
ckeeping@imn.org or (212) 901-0533

• 5,000+ Attendees
• 2,000+ Issuers & Investors

• 210+ Speakers
• 140+ Sponsors & Partners
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	(1) each series must have separate interest and principal waterfalls,P113F
	(2) the residual ABS interest’s claim to interest and fee cash flows for any period is subordinated to all interest due to more senior securities and is reduced by the series’ share of losses for charge-offs that were not otherwise covered by interest...
	(3) the revolving securitization continues to revolve, and
	(4) the residual ABS interest must be valued using a fair value measurement framework under GAAP at the same specified dates applicable to the seller’s interest measurement.P114F

	5. Holding of Risk Retention; No Sunset Provision

	E. UAsset-Backed Commercial Paper Conduits
	(1) The agencies were sensitive to industry participant concerns that the historical average tenor of ABCP was not necessarily indicative of future tenor given competing regulatory requirements relating to liquidity coverage ratio and money market fun...
	(2) The type of customer transactions that can be funded under the specialized option for eligible ABCP conduits has been expanded to include ABS interests,P125F P a much broader term than asset-backed securities;
	(3) Although the eligible ABCP conduit option continues clearly to prohibit the use of eligible ABCP conduits to finance financial asset “aggregators,” the final rule slightly loosens the requirement that all assets be originated directly by originato...
	(4) Intermediate SPVs, which must be included in every customer transaction, may now include “orphan” SPVs used in many securitization transaction structures;P127F P and
	(5) The final rule now facilitates the capacity of bank sponsors to move assets among various ABCP conduits sponsored by the same bank.P128F
	(1) The sponsor of an ABCP conduit must monitor all customer transactions on an ongoing basis for continued compliance with the customer-level risk retention required under the ABCP conduit risk retention option and must provide notice of any failure ...
	(2) Customer transactions must all fit within a specified mold that is designed to accommodate the majority of (but not all) customer transactions that are financed by ABCP conduits.
	(1) Although as noted above, the final rule does permit customer collateral to include assets acquired by the originator-seller in certain business combinations, customer transactions that include even a de minimis amount of assets otherwise acquired ...
	(2) Similarly, the final rule’s addition of the capacity for eligible ABCP conduits to acquire assets from other eligible ABCP conduits supported by the same bank liquidity provider is indeed helpful. However, that is only a very small step towards en...
	(3) Customer transactions still must utilize an intermediate SPV. As noted, the final rule helpfully permits such SPVs to be established as “orphan” SPVs, consistent with industry practice for many transactions, especially those involving non-US origi...

	F. UQualified Tender Option Bonds
	G. UReduced Risk Retention Requirements for Qualifying Assets and Blended Pools
	1. General Exception for Qualifying Assets
	2. Qualifying Automobile Loan Securitizations
	(1) Within 30 days of the date of origination, the originator must verify certain aspects of the borrower’s credit history, including that the borrower is not 30 days or more past due on any debt obligation and has not been 60 days or more past due on...
	(2) The originator must determine that the borrower’s DTI is less than or equal to 36 percent and verify that determination by documenting all income of the borrower (using payroll stubs and similar documentation) and all outstanding debts of the borr...
	(3) The borrower must make a down payment in an amount that is at least equal to the sum of (i) ten percent of the vehicle purchase price and (ii) the cost of the vehicle title, tax and registration fees, any dealer-imposed fees and the price of addit...
	(4) The borrower must make equal monthly payments that fully amortize the loan over a term not to exceed six years from the origination date for new cars or ten years minus the difference between the current model year and the vehicle’s model year for...
	(5) The borrower must be required to make the first payment on the automobile loan within 45 days of the loan’s contract date.P142F

	3. Qualifying Commercial Real Estate Loans
	(1) a debt service coverage ratio of 1.25x for qualifying multifamily property loans, 1.5x for qualifying leased loans and 1.7x for other CRE loans;
	(2) a 30-year maximum amortization term for multifamily property loans and a 25-year maximum amortization term for other CRE loans; and
	(3) a maximum loan-to-value ratio of 65 percent and, if the CRE loan has a junior-lien mortgage, a maximum combined loan-to-value ratio of 70 percent (or 60 percent and 65 percent, respectively, if the appraisal used to determine value used a direct c...

	4. Qualifying Commercial Loans

	H. UStudent Loans
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	III. Additional Exemptions
	A. UGeneral Exemptions
	1. Seasoned Loans
	2. Resecuritizations
	(1) no ABS interest issued in the resecuritization transaction may share realized principal losses with other ABS interests other than on a pro rata basis based on the outstanding principal balance of the ABS interests at the time the loss is realized,
	(2) the securitization transaction is structured to reallocate prepayment risk and does not reallocate credit risk (other than as a consequence of the reallocation of prepayment risk), and
	(3) the securitization transaction does not include any inverse floater or similarly structured ABS interest.P156F P


	B. URequested Exemptions Not Included in the Final Rule
	1. Corporate Debt Repackagings
	2. Legacy Loans
	3. Servicer Advance Facilities


	IV. International Transactions
	(1) The securitization transaction is not required to be, and is not, a registered public offering under the Securities Act of 1933, as amended,
	(2) No more than ten percent of the dollar valueP162F P (or equivalent amount in the currency in which ABS interests are issued, as applicable) of all classes of ABS interests in the securitization transaction are sold or transferred to U.S. PersonsP1...
	(3) Neither the sponsor of the securitization nor the issuing entity is (i) organized under the laws of the U.S. or any state, (ii) an unincorporated branch or office of an entity organized under the laws of the U.S. or any state or (iii) an unincorpo...
	(4) If the sponsor or issuer is organized under the laws of a jurisdiction other than the U.S. or any state, no more than 25 percent (based on unpaid principal balance) of the assets that collateralize the ABS sold were acquired by the sponsor or issu...
	(1) Number of B-piece buyers. There can be no more than two B-piece buyers, and if there are two, each B-piece buyer’s interest must be pari passu with the other B-piece buyer’s interest.P166F
	(2) Composition of collateral. The securitization transaction must be collateralized solely by CRE loans and servicing assets.P167F
	(3) Source of funds. Each B-piece buyer must pay for the B-piece in cash at the closing of the securitization transaction without financing from a transaction party or its affiliate.P168F
	(4) Third-party review. Each B-piece buyer must conduct an independent diligence review of each CRE loan meeting specified minimum standards prior to the sale of the related CMBS.P169F
	(5) Affiliation and control rights. The B-piece buyer may not be affiliated with any transaction party other than an investor, the special servicer or one or more originators (as long as the CRE loans originated by the affiliated originator or origina...
	(6) Operating Advisor. The CMBS transaction documents must provide for the following:
	(7) Disclosures. The sponsor must provide potential investors with disclosure that includes, among other things, the name of each B-piece buyer and a description of its experience in investing in CMBS, the fair value of the B-piece (including the purc...
	(8) Hedging, transfer and pledging. Each B-piece buyer and its affiliates generally must comply with the hedging and other restrictions described above under Part I.E. as if it were the retaining sponsor, except that such restrictions will not apply a...
	(1) A minimum of five percent of the face amount of the CLO-eligible loan tranche is retained by the lead arranger thereof until the earliest of the repayment, maturity, involuntary and unscheduled acceleration, payment default or bankruptcy default o...
	(2) Lender voting rights within the credit agreement and any intercreditor or other applicable agreements governing such CLO-eligible loan tranche are defined so as to give holders of the CLO-eligible loan tranche consent rights with respect to, at mi...
	(3) The pro rata provisions, voting provisions and similar provisions applicable to the security associated with such CLO-eligible loan tranches under the CLO credit agreement and any intercreditor or other applicable agreements governing such CLO-eli...
	(1) Is active in the origination, structuring and syndication of commercial loan transactions (as defined in § __.14) and has played a primary role in the structuring, underwriting and distribution on the primary market of the CLO-eligible loan tranche;
	(2) Has taken an allocation of the funded portion of the syndicated credit facility under the terms of the transaction that includes the CLO-eligible loan tranche of at least 20 percent of the aggregate principal balance at origination, and no other m...
	(3) Is identified in the applicable agreement governing the CLO-eligible loan tranche; represents therein to the holders of the CLO-eligible loan tranche and to any holders of participation interests in such CLO-eligible loan tranche that such lead ar...
	(1) Is not subordinate in right of payment to any other obligation for borrowed money of the commercial borrower;
	(2) Is secured by a valid first-priority security interest or lien in or on specified collateral securing the commercial borrower’s obligations under the loan, and
	(3) The value of the collateral subject to such first-priority security interest or lien, together with other attributes of the obligor (including, without limitation, its general financial condition, ability to generate cash flow available for debt s...





